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PREFACE 


The normally constituted human being, however eminent or 
however long distinguished his public service, is reluctant to lie 
in state during his life time. Nor is it easy in the presence of the 
living fairly to appraise their character and public service without 
either appearing to withhold praise that has been justly earned or to 
indulge in flattery that is unseemly. Least of all is it easy or even 
possible for those closely associated with a long-time leader in the 
public life of his own nation and of the world to say what is in their 
hearts and minds while they yet have, the inestimable privilege and 
inspiration of his personal presence. 

On February 15, 1925, Elihu Root will reach his eightieth birth- 
day. It has seemed to his associates in the work of the Carnegie 
Endowment for International Peace that it would be not unbecom- 
ing to mark this anniversary by making public a reasoned estimate 
of Mr. Root’s services to the development of international law and 
to the promotion of more fortunate international relations. The 
paper which follows is such an estimate by the most competent hand. 

It will not escape notice that far-reaching and important as Mr. 
Root’s contributions to a progressive civilization have been when 
made in the sphere of government as Secretary of War, as Secretary of 
State and as Senator of the United States, his contributions when 
made in the sphere of liberty have been more important and more 
far-reaching still. This is in direct accord with best American 
precedent and best American example. For more than a half cen- 
tury his voice has been raised on behalf of every good cause, in sup- 
port of every great movement for the improvement of humanity, 
and in defense of those principles of social and political order 
which are the foundation of free government and of advancing democ- 
racy. He has had that form of courage which in modern demo- 
cratic life is most rare, namely, the courage to face certain unpopu- 
larity in support and defense of what is certainly just and right. No 
other form of courage can serve democracy so well. 

The next important forward steps in the history of civilization 
will most assuredly be those that are based upon an accepted body 
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of international law and an established code of international con- 
duct. The intense nationalistic movement that has marked the 
history of the western world for several hundred years has gone as 
far as it can go, without damage to the very interests which it would 
conserve and represent, unless it bears fruit in an ordered system of 
international codperation which shall recognize the moral respon- 
sibility of nations as well as their self-interest. This great end will 
not be reached by verbal declarations or by expressions of pious 
wish. It will only be reached by concrete acts of international 
coéperation that are moral in purpose and righteous in method. 
Agreement among the nations upon an accepted body of interna- 
tional law and upon an accepted code of international conduct is the 
door that will open the way to a happier, more just and more peace- 
ful future. 

It has been the good fortune of Elihu Root to labor for 
these high ends through a long generation of human life. It has been 
his good fortune to catch a clear vision of the international law and 
the international relations that might be. In a thousand ways, by 
public act and by private effort, he has led the opinion of men up 
toward these high places of the spirit. That he may long be spared 
in full health and vigor to voice both the common sense and high 
aspirations of civilized men and to serve mankind by truly serving 
his own country, is the earnest wish and prayer of his close associates 
and friends. 

NICHOLAS MURRAY BUTLER. 


New York, January 1, 1925 
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ELIHU ROOT’S SERVICES TO INTERNATIONAL LAW! 
BY 
JAMES BROWN ScOTT 


RECORDING SECRETARY OF THE AMERICAN SOCIETY OF INTERNATIONAL 
LAW AND EDITOR-IN-CHIEF OF THE AMERICAN JOURNAL 
OF INTERNATIONAL LAW 


During the American Revolution, and before the surrender of 
Yorktown, a hard-headed, worldly-wise philosopher and benefactor 
of his kind assured our Washington that the view of him current in 
Paris would be the judgment of posterity, as in such a matter, “a 
thousand leagues have nearly the same effect as a thousand years.”’ 
The hundred and fifty years which have passed seem to confirm 
Franklin as a prophet as well as a man of science. 

One of Mr. Root’s colleagues in the Senate has recently ventured 
the opinion that when Mr. Root’s countrymen are as far from him 
as he is from the Fathers of the Republic, they will look upon him 
as we look upon them. This was said as a matter of fact—and after 
some reflection, the Senator added that a more powerful intellect 
had never appeared in America. 

It is not for us of the American Society of International Law to 
concur in, or to dissent from, one or other of these views. It is per- 
haps safer to stand by Franklin, whose prophecy of Washington is 
in the course of. fulfilment, and to adopt his standard by which to 
forecast the verdict of posterity. 

In 1913, the Nobel Peace Prize was awarded to Mr. Root, and in 
announcing the award, the Secretary of the Nobel Committee de- 
livered an address, in which he said: 

In August, 1899, he [Mr. Root] was appointed Secretary of 
War by President McKinley and remained in office during Mr. 
Roosevelt’s administration until February, 1904. Upon the 
death of Secretary of State John Hay, in fuly, 1905, Mr. Root 
succeeded to that office and directed the foreign affairs of the 
United States up to the expiration of Mr. Roosevelt’s term, in 
March, 1909. As Secretary of War, it was his task to lay the 
bases for the organization of the relations of Cuba and the Philip- 
pines with the United States after the Spanish-American War. 

' Reprinted from the Proceedings of the American Society of International Law, 1924, 


Pp. 2-41. 
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As Secretary of State, he made a notable journey to South 
America in 1906, during which he visited the Third Pan 
American Congress at Rio de Janeiro. In 1907, he visited 
Mexico. The object of these visits was to remove the long- 
standing distrust of their Anglo-Saxon sister on the part of the 
Latin Republics, and to further the efforts made in the interest 
of Pan Americanism. In 1908 there was founded at Washington 
the Pan American Bureau, which is under the direction of the 
Secretary of State of the United States, in codperation with the 
Ministers of the American Republics accredited to Washington. 
Mr. Root took the initiative in calling a Central American 
Peace Congress at Washington in 1907. The following year a 
permanent court of arbitration for the Central American states 
was created at Cartago, Costa Rica. 

The most difficult task that fell to Mr. Root as Secretary of 
State was the settlement of the great dispute between the 
United States and Japan on the question of Japanese immigrants 
in California, in 1906-07. It is impossible to give here the 
history of this great question, which assumed a very disquieting 
aspect in the winter of 1907. It will suffice to say that the 
peaceful settlement of the dispute, clinched by the action 
of the Congress at Washington in passing the Immigration 
Act of March 19, 1907, followed by the identic note of Novem- 
ber, 1908, was due to the efforts of Mr. Root. 

As a Senator, he labored, but in vain, for the ratification 
without amendments of the treaty of obligatory arbitration 
between the United States and Great Britain, which was con- 
cluded by President Taft and Ambassador Bryce. Long alone 
among American statesmen in his stand on the question, he 
vigorously attacked the Act of August, 1912, providing for the 
free passage of American coastwise vessels through the Panama 
Canal. His eloquent speech in the Senate on January 21, 1913, 
was distributed among the friends of peace throughout the 
entire world. Since his retirement Mr. Root has been recog- 
nized as the leader of the peace movement in the United States. 
He is President of the American Society of International Law 
and of the great Carnegie Endowment for International Peace.? 


At least the first of Franklin’s requirements is met, in this analysis 
and eulogium, for Christiania is even more than a thousand leagues 
from the city of Washington, in which Mr. Root made good his 
claim to remembrance. As forthe years. . . . Well, we must 
wait. 
It is to be remembered that the Secretary of the Nobel Committee 


2 Extract from address of Mr. Moe, Secretary of the Nobel Committee, December 10, 
1913. Translated from Les Prix Nobel en ror; Stockholm (1914), pp. 64-65. 
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was speaking of Mr. Root’s career as it was in 1913. Had he been 
speaking today, he would at least have added the arbitration between 
Great Britain, France, Spain and Portugal, concerning Church 
property, 1920; the meeting of the Advisory Commission of Jurists 
at The Hague, 1920, and the Washington Conference on the Limitation 
of Armament, 1921-22. 

Mr. Root has told us how he became Secretary of War—his first 
step in a career which is not yet ended. 

Sixteen years ago, in the month of July [1899], having just 
finished the labors of the year and gone to my country home, I 
was called to the telephone and told by one speaking for Presi- 
dent McKinley, ‘‘the President directs me to say to you that 
he wishes you to take the position of Secretary of War.” I 
answered, ‘‘ Thank the President for me, but say that it is quite 
absurd, I know nothing about,war. I know nothing about the 
army.” I was told to hold the wire, and in a moment there 
came back the reply, “ President McKinley directs me to say 
that he is not looking for any one who knows anything about 
war or for any one who knows anything about the army; he 
has got to have a lawyer to direct the government of these 
Spanish islands, and you are the lawyer he wants.” Of course 
I had then, on the instant, to determine what kind of a lawyer 
I wished to be, and there was but one answer to make, and so 
I went to perform a lawyer’s duty upon the call of the greatest 
of all our clients, the Government of our country.* 


Mr. Root, although no longer in public life, still holds a brief for 


this client. 
* * * 


While our purpose tonight is to speak of Mr. Root’s contributions 
to international law, we must perforce recognize that the limited 
time at our disposal will not permit us to discuss all his various 
activities of an international nature. We must adopt—to use an 
expression of which Mr. Root is very fond—a “‘self-denying ordi- 
nance,’ and confine ourselves on this occasion primarily to his 
services to international law as evidenced by the addresses which he 
has delivered as President of the American Society of International 
Law. We cannot, however, be unmindful of the “bill of particulars” 
—to use another phrase of which Mr. Root is fond—contained in 
the enumeration, or, as he himself would say if he were present, 
“indictment” of the Nobel Committee. 


*The Military and Colonial Policy of the United States. Addresses and Reports by 
Elihu Root, Harvard University Press, 1916, p. xiv. 
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By way of introduction, therefore, I shall ask your attention to 
some of these matters, which form an integral part of an ever-broad- 
ening career. In doing so, I shall step aside, as it were, and have 
Mr. Root, as far as time will permit, speak in his own behalf. 

The Nobel Committee first calls attention to “the organization 
of the relations of Cuba and the Philippines with the United States 
after the Spanish-American War.” Of this, Mr. Root has said: 


It was a fascinating work. It was a work of applying to some 
ten millions of people in Cuba and Porto Rico and the Philip- 
pines, the principles of American liberty. They were living 
under laws founded upon the customs of their lives, customs 
drawn from old Spain and developed in social and industrial 
activity quite unlike that of the United States; and the problem 
was to apply those principles which are declared in our consti- 
tutions, which embodied the formative idea of the Declaration 
of Independence that all men -are endowed with inalienable 
rights, among which are life and liberty and the pursuit of happi- 
ness, to the customs and the laws of peoples which had come 
down from the Spain of Philip the Second and the Inquisition.‘ 


In his report as Secretary of War of 1899, Mr. Root stated some 
of the guiding and controlling principles applicable to Porto Rico 
and to Cuba. In his report for 1901, he expressed not merely in 
general but in precise and detailed terms, the principles upon which 
civil government in the Philippines should be organized. In speak- 
ing of the policy to be applied to these three different communities, 


he said: 

It is our unquestioned duty to make the interests of the 
people over whom we assert sovereignty the first and control- 
ling consideration in all legislation and administration which 
concerns them, and to give them, to the greatest possible 
extent, individual freedom, self-government in accordance with 
their capacity, just and equal laws, and opportunity for 
education, for profitable industry, and for development in 
civilization. 

The people of the ceded islands have acquired a moral right 
to be treated by the United States in accordance with the under- 
lying principles of justice and freedom which we have declared 
in our Constitution, and which are the essential safeguards 
of every individual against the powers of government, not 
because those provisions were enacted for them, but because 
they are essential limitations inherent in the very existence of 
the American Government.$ 
4 Military and Colonial Policy, p. xv. 

5 Ibid., pp. 161-162. 
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Porto Rico can only be referred to in passing, and only a principle 
or two mentioned, which are common to Mr. Root’s entire policy. 
While the government was to be American, it was, as far as possible, 
to be carried out with the codperation of Porto Ricans. Thus, 
“‘Wherever a Porto Rican can be found capable and willing to per- 
form official duties he should be selected, and the aim should be to 
include in the civil service of the island no greater number of Areri- 
cans from the United States than are necessary for the introduction 
of the methods of administration in which Americans have been 
trained and Porto Ricans have not.’’® The Porto Ricans were to 
be trained as rapidly as possible for the responsibilities of govern- 
ment; therefore, the necessary element to success of any scheme of 
action in Porto Rico, and, indeed, in Mr. Root’s opinion, elsewhere, 
is ‘‘the complete establishment of a system of education which will 
afford the opportunity for every child of school age in the island to 
acquire elementary instruction.” Each community has its customs, 
and in Mr. Root’s conception, “‘The customs and conditions of the 
people who are to be governed must furnish the true basis for the 
law under which they are to live, and any attempt to substitute in 
these southern islands a system of laws based on the experience and 
characteristics of a New England community would be both op- 
pressive and futile.” 


The policy of Great Britain in Canada in the matter of law, Mr. 
Root approved and followed. The private law in civil matters was 
left undisturbed, whereas the English law was introduced in crimi- 
nal matters. Nothing, however, was further from his mind than the 
adoption in whole or in part of the economic policy of Great Britain, 
which had led to the estrangement and separation of the thirteen 
English-speaking colonies of America from the mother country. 
This phase of the subject was the most important: ‘The question 
of the economic treatment of the island’’—he is still speaking of 
Porto Rico—“ underlies all the others. If the people are prosperous 
and have an abundance of the necessities of life, they will with justice 
be easily governed, and will with patience be easily educated. If 
they are left in hunger and hopeless poverty, they will be discon- 
tented, intractable, and mutinous.’’? Porto Rico is today to all 
intents and purposes an integral part of the United States. Its 


6 Military and Colonial Policy, p. 168. 
7 Ibid., pp. 169-170. 
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natives are citizens; its government approximates to that of a terri- 
tory of the continent, and—who knows if it may not one day be a 
State of the Union. 

Turning now to Cuba, Mr. Root said, in the same report: “The 
control which we are exercising in trust for the people of Cuba”— 
which by the resolution of Congress declarirg war against Spain was 
to be erected into a free, sovereign and independent Republic— 
“‘should not be, and of course will not be, continued any longer than 
is necessary to enable that people to establish a suitable government 
to which the control shall be transferred, which shall really represent 
the people of Cuba and be able to maintain order and discharge 
international obligations.”* ‘That is the general principle. ‘Our 
present duty,” he continued, “‘is limited to giving every assistance 
in our power to the establishment of such a government, and to 
maintaining order and promoting the welfare of the people of Cuba 
during the period necessarily required for that process.” 

As a preliminary, it was necessary to ascertain who were Cubans, 
and what residents of Cuba wished to retain their Spanish nationality. 
A census was to be had within a year;.... ‘‘the results of the census 
having been computed and tabulated, we shall be ready,’’ Mr. Root 
said, “to provide for municipal elections, which will place all the 
local governments of the island in the hands of representatives 
elected by the people, and that when these local governments, thus 
elected, are established they will be ready to proceed to the forma- 
tion of a representative convention to frame a constitution and pro- 
vide for a general government of the island, to which the United 
States will surrender the reins of government.’’® In the meantime, 
Cuba was as a ward of the Big Brother, to act for herself when she 
should be declared of age. When the constitution is formed and a 
government established in accordance with its terms, “the relations 
which exist between it and the United States will be,” Mr. Root 
finely and wisely said, ‘‘matter for free and uncontrolled discussion 
between the two parties.” 

It was Mr. Root’s duty, as Secretary of War, to work out the rela- 
tions between the two Republics. This was done by the so-called 
Platt Amendment, devised by Mr. Root, passed by the Congress of 
the United States as an amendment to the Army Appropriation Bill 


8 Military and Colonial Policy, p. 171. 
9 Ibid., p. 172. 
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of February 2, 1901, ratified by the Constitutional Convention of 
Cuba, and included in an annex to the Constitution of Cuba. It is 
the sole subject-matter of the treaty of May 22, 1903. It is, there- 
fore, a law of the United States, a law of Cuba, and a law between 
the two countries. Its purpose was to secure to Cuba independence 
within, through a government adequate to the protection of life, 
liberty and property, and independence from attack from without, 
by non-American nations, and even against the United States, in 
that the purposes for which the United States could intervene are 
limited in the municipal law of the United States, the municipal 
law of Cuba, and the law common to both by virtue of a treaty 
between them. 

On May 20, 1902, the world saw the unwonted spectacle of a 
country living up to its solemn promise and turning over a coveted 
possession to the inhabitants thereof in pursuance of a solemnly 
declared purpose, the hauling down of the American flag, the symbol 
of sovereignty during the occupation, and the unenforced, voluntary 
evacuation of Cuba Libre by the American troops. 

In Mr. Root’s report for 1901 are to be found the instructions 
signed by William McKinley, then President, but drafted by Elihu 
Root, then Secretary of War. They were addressed to the Philippine 
Commission, of which the Honorable William Howard Taft was 
chairman. They embody the principles, tested by experience, which 
should be applied to communities unfamiliar with political rights, 
in order to train them for the responsibilities of self-government. 

The Philippines were not yet peaceful. MHostilities existed in 
different parts of the islands, and yet Mr. Root ventured to suggest 
that military government should be replaced by civil government, 
with law to the fore and force in the background, as is the case in 
the most highly civilized community. 

Mr. Root showed himself in the performance of his task to be a 
biologist as well as a statesman. He proceeded from the cell, in 
order to constitute the body politic; from the municipality to the 
province, and from the province to the insular government. The 
commissioners were therefore instructed to devote their attention in 
first instance, “‘to the establishment of municipal governments, 
in which the natives of the islands, both in the cities and in the rural 
communities, shall be afforded the opportunity to manage their own 
local affairs to the fullest extent of which they are capable, and 
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subject to the least degree of supervision and control which a careful 
study of their capacities and observation of the workings of native 
control show to be consistent with the maintenance of law, order, 
and loyalty.” 

This was the cell. Now as toits development. “The next subject 
in order of importance should be,’’ he continued, “the organization 
of government in the larger administrative divisions, corresponding 
to countries, departments, or provinces, in which the common in- 
terests of many or several municipalities falling within the same 
tribal lines, or the same natural geographical limits, may best be 
subserved by a common administration.” 

This was not a counsel of perfection; the natives were not to be 
kept out of the water until they had learned to swim. They were to 
be thrown overboard and to swim to the shore. 

On the first of September, 1900, the legislative power in the islands 
was to be transferred from the military to the civil establishment. 
In this scheme, Mr. Root followed, with the necessary variations, in 
the footsteps of the Fathers of the Republic. The municipality was 
to look after the affairs of the municipality; the departmental govern- 
ment to have charge of the affairs of the department; the central 
government was, as in the case of the States and the United States, 
to have “‘no direct administration except of matters of purely general 
concern,” and was only to exercise supervision and control over 
local governments to the extent necessary “to secure and enforce 
faithful and efficient administration by local officers.’? As in the 
case of Porto Rico, the Filipinos were to be preferred wherever 
qualified: ‘‘in all cases the municipal officers, who administer the 
local affairs of the people, are to be selected by the people, and that 
wherever officers of more extended jurisdiction are to be selected 
in any way, natives of the islands are to be preferred, and if they 
can be found competent and willing to perform the duties, they are 
to receive the offices in preference to any others,” 

Mr. Root is himself a great believer in the New England town 
system applied to New England and to the American Continent, but 
it is alien to the Philippines. The commission should bear in mind, 
he directed, “that the government which they are establishing is 
designed, not for our satisfaction or for the expression of our theoreti- 


10 Military and Colonial Policy, p. 288. 
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cal views, but for the happiness, peace, and prosperity of the people 
of the Philippine Islands, and the measures adopted should be made 
to conform to their customs, their habits, and even their prejudices, 
to the fullest extent consistent with the accomplishment of the 
indispensable requisites of just and effective government.” 

The instructions betray a mind open to theory and versed in 
practical affairs. ‘‘ There are certain great principles of government,” 
Mr. Root says, ‘which have been made the basis of our govern- 
mental system which we deem essential to the rule of law and the 
maintenance of individual freedom, and of which they have, unfor- 
tunately, been denied the experience possessed by us’’; there are, on 
the other hand, he is careful to point out in this very connection, 
“certain practical rules of government which we have found to be 
essential to the preservation of these great principles of liberty and 
law.”’ These principles and these practices were to be introduced 
and enforced, even although in conflict with the systems or laws of 
procedure with which the Philippines were familiar. In their in- 
terest, they were to be imposed, if need be. They are thus stated: 


That no person shall be deprived of life, liberty, or property 
without due process of law; that private property shall not be 
taken for public use without just compensation; that in all 
criminal prosecutions the accused shall enjoy the right to a 
speedy and public trial, to be informed of the nature and cause 
of the accusation, to be confronted with the witnesses against 
him, to have compulsory process for obtaining witnesses in his 
favor, and to have the assistance of counsel for his defense; 
that excessive bail shall not be required, nor excessive fines im- 
posed, nor cruel and unusual punishment inflicted; that no 
person shall be put twice in jeopardy for the same offense, or 
be compelled in any criminal case to be a witness against himself; 
that the right to be secure against unreasonable searches and 
seizures shall not be violated; that neither slavery nor involun- 
tary servitude shall exist except as a punishment for crime; 
that no bill of attainder or ex post facto law shall be passed; 
that no law shall be passed abridging the freedom of speech 
or of the press, or the rights of the people peaceably to assemble 
and petition the government for a redress of grievances; that 
no law shall be made respecting an establishment of religion 
or prohibiting the free exercise thereof, and that the free exer- 
cise and enjoyment of religious profession and worship without 
discrimination or preference shall forever be allowed.!* 

2% Military and Colonial Policy, p. 291. 
8 Ibid., pp. 291-292. 
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They have a very familiar sound to American ears. With the single 
exception—that of the abolition of slavery—they are a restatement 
of the first ten Amendments to the Constitution. They are in the 
nature of a Bill of Rights to that instrument, whose lack caused 
George Mason to withhold his signature from our great national 
charter. Through his insistence, however, they are a Bill of Rights 
annexed, instead of prefixed, to the Constitution. It was no less a 
person than President Wilson, who said in an annual address to the 
two houses of Congress, that, ‘‘Every American who has drunk at 
the true fountains of principle and tradition must subscribe without 
reservation to the high doctrine of the Virginia Bill of Rights, which 
in the days in which our government was set up was everywhere 
amongst us accepted as the creed of free men.”’ The Bill of Rights 
to the Constitution of Virginia was drafted by George Mason; and 
Mr. Root has put his hand to George Mason’s Bill of Rights to the 
Constitution of the United States. 

If I have seemed to dweil upon the instructions to the Philippine 
Commission and the Platt Amendment at greater length than would 
ordinarily be permissible in an introduction, my warrant for so 
doing is Mr. Root’s statement that he has often received credit for 
things which he did not do, and that he has not received credit for 
two things which he did do, and which, in his opinion, were the great 
achievements of his life. They were none other than our friends, the 
Instructions, and the Platt Amendment. 

But Mr. Root has other achievements, and to many they con- 
stitute equal claims to remembrance. Let us however take up and 
dispose of the high points in his career, to which the Secretary of the 
Nobel Committee calls attention. 

The first of these is his notable journey to South America, during 
which he visited the Third Pan American Conference at Rio de 
Janeiro. He did more than visit the conference; he delivered an 
opening address as its Honorary President, which is as a Declaration 
of Rights to the Latin American Republics. Standing before their 
representatives, and in his person representing these United States 
of America, he confessed his faith in their equality—using that term 
without restriction, and declaring it, as he used it, to be the policy 
of his country toward the sister Republics of America: 

We wish for no victories but those of peace; for no territory 
except our own; for no sovereigntv except sovereignty over 
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ourselves. We deem the independence and equal rights of the 
smallest and weakest member of the family of nations entitled 
to as much respect as those of the greatest empire; and we deem 
the observance of that respect the chief guaranty of the weak 
against the oppression of the strong. We neither claim nor 
desire any rights or privileges or powers that we do not freely 
concede to every American republic. We wish to increase our 
prosperity, to expand our trade, to grow in wealth, in wisdom, 
and in spirit; but our conception of the true way to accomplish 
this is not to pull down others and profit by their ruin, but to 
help all friends to a common prosperity and a common growth, 
that we may all become greater and stronger together.'* 


This policy is the policy of the Americas. It should be the policy 
of the world. And in my opinion, if I may venture to speak in the 
first person, it will be, because it must be, if we are to have the inter- 
course of nations, and their rights and duties bottomed upon the 
eternal principles of justice, instead of based for the moment upon 
the shifting sands of material power and of physical force. 

There is a matter which might be mentioned in this connection, 
and which the Nobel Committee no doubt had in mind, although it 
did not state it. This is Mr. Root’s happy intervention, by which 
all the American States were invited to the Second Peace Con- 
ference at The Hague, to the first of which only Brazil—which did 
not attend—Mexico, and the United States were invited, inasmuch 
as they were then the only American Republics with diplomatic 
representatives accredited to the Imperial Government of All the 
Russias. Indeed, so intent was Mr. Root upon their presence, that 
he secured the postponement of the Peace Conference—scheduled 
for 1906—in order that it might not interfere with the Third Con- 
ference of the Americas, which was to, and actually did, meet in Rio 
de Janeiro in the summer of that year. 

At this conference at Rio de Janeiro, the Pan American Bureau 
was enlarged and developed into the Pan American Union. Through 
Mr. Root’s intercession, Mr. Carnegie was led to endow it with the 
beautiful Pan American Building, in which the representatives of all 
the Americas meet monthly in Washington; and, likewise through 
his initiative, the Government of the United States presented the 
ground upon which this stately structure is erected. 

The Secretary of the Nobel Committee also mentions among Mr. 

4 Latin America and the United States. Addresses by Elihu Root, Harvard University 
Press, 1917, p. 10. 
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Root’s achievements, the repeal of the preference given American 
coastwise shipping in its transit through the Panama Canal, and 
signalizes his speech in the Senate, January 21, 1913, which was 
distributed among the friends of peace throughout the entire world. 
Then too the secretary of the committee rightly characterizes Mr. 
Root as the leader of the peace movement in the United States, and 
it leaves him as the President of the American Society of Inter- 
national Law and of the great Carnegie Endowment for International 
Peace. This is true in a general sense—in fact, he is the American 
Society of International Law; he is the Carnegie Endowment for 


International Peace. 
* * * 


A word or two may be said about the founding of this Society, 
whose importance seemed to justify Mr. Root in accepting its presi- 
dency, notwithstanding his hands were more than full with the 
Department of State. 

Some of the youngsters of twenty years ago, Mr. Chandler P. 
Anderson, later to hold many offices of trust under the government 
and at present its representative in the German-American Mixed 
Claims Commission; Mr. Charles Henry Butler, then Reporter of 


the Supreme Court and now engaged in the active practise of law; 
Mr. George W. Kirchwey, then Dean of Columbia Law School, and 
now a noted authority on penology; Mr. Robert Lansing, later to be 
Secretary of State—to mention but four of its advocates, in the 
order of the alphabet—took advantage of the Lake Mohonk Con- 
ference on International Arbitration to suggest the formation of an 


international law society. It was agreed to by the members of the 
conference then present on June 2, 1905. A committee was ap- 
pointed, of which one of the advocates of the society was appointed 
secretary, and during the course of the fall three of its members, 
including Mr. Anderson and Mr. John Bassett Moore, met each 
week with, and at the residence of Mr. Oscar S. Straus, in order to 
frame a constitution for the society. This ‘was accomplished, and 
on January 12, 1906, the society was organized in the rooms of the 
Bar Association of the City of New York. The constitution was 
adopted, and officers elected, Mr. Root being elected the first, and 
indeed, the only President of the Society. A Journal of Interna- 
tional Law was established and made its first appearance in Janu- 
ary, 1907. 
[16 ] 
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Mr. Root himself made his first address as President in 1907, on a 
day of good augury—the 19th of April—taking as his subject, “The 
Real Questions under the Japanese Treaty and the San Francisco 
School Board Resolution.” 

The Japanese situation of 1906-1907 was, it will be recalled, men- 
tioned by the Nobel Committee in its account of Mr. Root’s ser- 
vices; and doubtless his handling of the entire controversy between 
Japan and the United States went far to constitute, in the opinion 
of the committee, Mr. Root’s claim to represent the peace movement 
in the United States. The questions were simple in themselves— 
the difficulty of adjusting them was great. But “the will to peace” — 
to use the language of Mr. Hughes, our present distinguished Secre- 
tary of State—was found to be “ the way to peace.” It was the way 
to the settlement of the school question in 1906; it was also the way 
to the settlement of the immigration question in 1907—not by the 
brutal assertion of authority on the part of the United States, but 
by the agreement of Japan to forbid, by its own sovereign authority, 
its subjects from leaving their country to establish themselves on 
the western coast of the United States. It was the way to the settle- 
ment of the Pacific questions in 1922. It will be the way to every 
settlement reached by countries without the imposition of force, 
which may, indeed, decide for the moment, but rarely in the long 
run, outstanding differences between nations. 

The details of the school question need not detain us. The spirit 
in which the controversy was approached is the important thing. 
It was one of friendly good will and kindly consideration—what 
Robert Bacon used to call “the Root Doctrine.” It bore its fruits. 
The facts were very simple. The Japanese were excluded from the 
schools of San Francisco, to which children of other foreigners were 
admitted. The treaty of 1894, then in force between Japan and the 
United States, contained the favored nation clause, by virtue where- 
of discriminations were not to be made against Japanese subjects 
in favor of aliens of other nationalities. Asa result of conference with 
the local authorities, the difficulty was adjusted to the satisfaction 
of Japan. As Mr. Root, who conducted the negotiations, said in his 
address: “No sooner had the views and purposes of the Govern- 
ments of the United States, the State of California, and the city of 
San Francisco been explained by each to the other than entire har- 
mony and good understanding resulted, with a common desire to 
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exercise the powers vested in each, for the common good of the whole 
country, of the State, and of the city.’ 

In the course of his address, Mr. Root took up the question of the 
treaty-making power, saying that it is not distributed, that it is 
vested exclusively in the National Government, and that therefore 
no part thereof is reserved to the States. ‘In international affairs,” 
he said, “there are no States; there is but one nation, acting in direct 
relation to and representation of every citizen in every State.” 
It is doubtless true that there are certain limitations upon the exer- 
cise of the treaty-making power, and to some of these Mr. Root 
adverted, but “To secure the citizens of one’s country against dis- 
criminatory laws and discriminatory administration in the foreign 
countries where they may travel or trade or reside is, and always has 
been, one of the chief objects of treaty making, and such provisions 
always have been reciprocal.”” And in the exercise of the treaty- 
making power, Mr. Root pointed out that many things could be 
done which the government was not authorized to do by express 
grant, such as regulating the descent of property—a right often 
exercised by treaty, and never declared to be in excess of the nation’s 
power. 


There was, therefore, no real question of power arising under 
this Japanese treaty and no question of State rights. 

There were, however, questions of policy, questions of na- 
tional interests and of State interests, arising under the ad- 
ministration of the treaty and regarding the application of its 
provisions to the conditions existing on the Pacific coast. 

These three interests could not be really in conflict; for the 
best interest of the whole country is always the true interest 
of every State and city, and the protection of the interests of 
every locality in the country is always the true interest of the 
nation. 


These principles are applicable to the world at large, and upon 
their acceptance and application it is believed that the peace of na- 
tions largely depends. Mr. Root said that there was supposed or 
apparent clashing of interests, but that there was no real opposition, 
provided policies and purposes were explained. After this state- 
ment, he used this language: 


15 Complete text of the address printed in Proceedings of the American Society of Inter- 
national Law, 1907, pp. 43-57, and in Addresses on International Subjects by Elihu Root, 
Harvard University Press, 1916, pp. 7-23. 
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Many thoughtless and some mischievous persons have spoken 
and written regarding these conferences and communications as 
if they were the parleying and compromise of enemies. On 
the contrary, they were an example of the way in which the 
public business ought always to be conducted; so that the 
different public officers respectively charged with the perform- 
ance of duties affecting the same subject-matter may work 
together in furtherance of the same public policy and with a 
common purpose for the good of the whole country and every 
part of the country. 


I feel myself obliged, in view of the importance of the question, to 
quote two further passages from Mr. Root’s address: 


What was to be the effect upon that proud, sensitive, highly 
civilized people across the Pacific, of the discourtesy, insult, 
imputations of inferiority and abuse aimed at them in the 
columns of American newspapers and from the platforms of 
American public meetings? What would be the effect upon our 
own people of the responses that natural resentment for such 
treatment would elicit from the Japanese? 

The first article of the first treaty Japan ever made with a 
western power provided: 


“There shall be a perfect, permanent, and universal peace 
and a sincere and cordial amity between the United States of 
America on the one part, and the Empire of Japan on the other 
part, and between their people respectively, without exception 
of persons or places.” 

Under that treaty, which bore the signature of Matthew Cal- 
braith Perry, we introduced Japan to the world of western civili- 
zation. We had always been proud of her wonderful develop- 
ment—proud of the genius of the race that in a single genera- 
tion adapted an ancient feudal system of the Far Fast to the 
most advanced standards of modern Europe and America. 
The friendship between the two nations had been peculiar and 
close. Was the declaration of that treaty to be set aside? 
At Kurihama, in Japan, stands a monument to Commodore 
Perry, raised by the Japanese in grateful appreciation, upon the 
site where he landed and opened negotiations for the treaty. 
Was that monument henceforth to represent dislike and resent- 
ment? Were the two peoples to face each other across the 
Pacific in future years with angry and resentful feelings? All 
this was inevitable if the process which seemed to have begun 
was to continue, and the Government of the United States 
looked with the greatest solicitude upon the possibility that the 
process might continue. 

He continued: 
The people who permit themselves to treat the 
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people of other countries with discourtesy and insult are surely 
sowing the wind to reap the whirlwind, for a world of sullen 
and revengeful hatred can never be a world of peace. Against 
such a feeling treaties are waste paper and diplomacy the empty 
routine of idle form. 


“The great question which overshadowed all discussion of the treaty 
of 1894,” he said, “‘was the question”’—and it is still, in 1924, the 
question—“ Are the people of the United States about to break 
friendship with the people of Japan?”’ 

And how about the people of Japan? Let Bismarck—that man of 
blood and iron—answer the question. ‘“‘Every country is held,” 
he says, ‘‘at some time to account for the windows broken by its 
press. The bill is presented some day or other in the form of hostile 


sentiment in the other country.” 
* . +. 


The experience which Mr. Root had had in the War Department 
with international questions, supplemented by that which he was 
having in the Department of State, where every great question arising 
is one of international law, caused him to turn his attention to the 
sanction of international law. His second appearance before the 
American Society of International Law was devoted to this subject, 
and his address on that occasion is already a classic.“ It is short, 
but closely reasoned—a summary would do it injustice, and yet 
time will not permit a discussion in detail. Suffice it to say that 
Mr. Root drew a clean-cut distinction between municipal law, on the 
one hand, in which the supreme power of a State makes a law and 
enforces it by punishment, and the rule of international law made 
such by the consent of the nations, and with only public opinion 
behind it. The difference, however, was in his opinion, more specious 
than real, because behind the policeman and the sheriff stands the 
public opinion of the nation—behind the rule of international law 
stands the opinion not of one nation, but of the community of na- 
tions. He was very sure about this, and the language of 1908 is, 
as in the case of the Japanese question, applicable to 1924. ‘Laws 
are capable of enforcement only,” he said, “‘so far as they are in 
agreement with the opinions of the community in which they are to 
be enforced. As opinion changes, old laws become obsolete and new 


16 The complete text of the address is printed in Proceedings of the American Society of 
International Law, 1908, pp. 14-20, and in Addresses on International Subjects, pp. 25-32. 
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standards force their way into the statute books. Laws passed, as 
they sometimes are, in advance of public opinion ordinarily wait for 
their enforcement until the progress of opinion has reached recogni- 
tion of their value. The force of law is in the public opinion which 
prescribes it.” 

This, he declared to be an American doctrine, and he quoted with 
pride that the first public act of the New World was an appeal to 
“A decent respect to the opinions of mankind.” He stated what 
Germany experienced from 1914 on, that “the nation which has 
with it the moral force of the world’s approval is strong, and the 
nation which rests under the world’s condemnation is weak, however 
great its material power.” We here have a firm foundation for in- 
ternational law, with the duty, so often expressed in Mr. Root’s 
later addresses, to see to it that the public opinion behind inter- 
national law be an educated public opinion, instructed in its duties, 
as well as in its rights. 

It was natural that Mr. Root should lay before the Society his 
views upon tribunals of arbitration and the jurisdiction of national 
courts..7 The Second Peace Conference had met and adjourned at 
The Hague in 1907. Arbitration was rendered more effective, and 
a project had been proposed and accepted for the establishment of 
an international prize court, and a draft convention for the estab- 
lishment of a permanent court had been adopted under the name of 
a Permanent Court of Arbitral Justice. The difficulty then and 
now is that no nation can be haled before a tribunal of arbitration 
or an international court of justice without its consent, given in 
advance, or at the time of the dispute. If nations have taken 
position—one insisting upon the settlement of the dispute in 
accordance with its conception of justice, the other refusing such 
settlement—they stand face to face with force, if the methods of 
diplomacy and its derivatives or substitutes have failed. If we are 
not to have force in this world, nations must be willing at all times 
and under all circumstances to do what is just. ‘‘That,’’ said Mr. 
Root, “is the universal postulate of all modern diplomatic discussion. 

The obligation which this willingness implies is no im- 
peachment of sovereignty. It is voluntarily assumed as an incident 
to the exercise of sovereignty because it is essential to a continuance 


" Address at the third annual meeting of the American Society of International Law, 
printed in Proceedings of the Society, 1909, pp. 17-24, and in Addresses on International 
Subjects, pp. 33-42. 
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of the conditions under which the independence of sovereignty is 
possible. This obligation is by universal consent interpreted accord- 
ing to established and accepted rules as to what constitutes justice 
under certain known and frequently recurring conditions; and these 
accepted rules we call international law.” 

As in the conception of international law the nations are equal, 
neither can decide the question for itself in such a way as to bind 
the other. This difficulty, Mr. Root says, often arises within the 
modern nation. Under our system of government there are three 
divisions, each equal to and independent of the other—the legisla- 
tive, the executive, and the judicial departments. Assuredly, the 
executive department can not determine for itself its conflict with 
the legislative, and the same is true of the legislative in conflict 
with the executive department. The dispute as to power is, under 
our system, referred to the judiciary, independent of each, whose 
decision binds and controls each, acting as it does under the pro- 
visions of the Constitution of the United States. The result should 
be the same in the international world. When nations have failed 
to agree, and diplomacy has broken down, the question of what is 
just may be submitted to two forms of procedure—one, arbitration, 
in which law is present but not necessarily controlling; the other, 
a court of justice in which only law is administered. Mr. Root 
illustrates this by some well-known examples. 

Some interests of British subjects arising out of our Civil War had 
been decided by our Supreme Court contrary to the contentions of 
Great Britain. These were submitted for reconsideration to a 
mixed commission composed of one representative of the United 
States, one of Great Britain and one of a third and indifferent coun- 
try. Some decisions of the Supreme Court were confirmed, or, more 
accurately speaking, were approved by the commission; others, on 
the contrary, were disapproved. This amounted in fact, although 
not in law, to a reversal of the decisions of the Supreme Court. The 
United States accepted the awards of the commission and paid the 
damages involved. 

The rule of international law is that decisions of national courts 
are final, unless there has been a denial of justice, or a delay of jus- 
tice so great as to amount to a denial. The appeal is therefore from 
the decision of a national court, or from its failure to act. Mr. Root 
believes that this state of things should not continue as it is an in- 
dictment of the national court. 


[22 ] 
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The better rule would be to avoid the danger of denials of 
justice, and to prevent the belief that justice has not been done, 
which must always possess the parties defeated in a tribunal 
suspected of partiality, by submitting in the first instance to an 
impartial arbitral tribunal all such cases as are liable to be 
affected by the considerations I have mentioned. 

And the reason of such a rule would require that when such 
cases have been decided already by national courts, and the 
impartial justice of the decision is seriously questioned, upon 
substantial grounds, they should be resubmitted to an arbitral 
tribunal, not for proof that justice has been denied, but for re- 
hearing upon the merits because self-respect and intelligent 
self-interest forbid a nation to shelter itself behind decisions 
of its own courts that rest under the imputation of partiality, 
or to be content with any but the best means and the most 
sincere effort to learn what is just in order that the nations may 
do what is just. 

Mr. Root’s address at the fourth meeting of the Society was on 
“The Basis of Protection to Citizens Residing Abroad.’* Here, 
again, his experience in the State Department had suggested the 
advisabilty of discussing this subject. It was important, as he 
says, because, ‘‘a failure of the public in one country or another to 
appreciate justly the extent and nature of international obligation 
leads to resentment and unfriendly feeling that ought to be avoided.” 

It may be that he had many cases in mind. I rather suspect that 
a certain claim, which we will call that of Mr. X, caused him to re- 
flect upon the dangers of protection lightly accorded, and, starting 
from this concrete case, to consider the whole subject from the 
standpoint of theory and of enlightened practise. The facts of this 
case are for our purposes, that one X, an American citizen, had ad- 
vanced money to the Government of Nicaragua and secured re- 
payment by a concession of custom duties. This was a pledge of a 
sovereign power of Nicaragua. Duties were paid in gold, and the 
American claimant insisted in paying the government in silver. 
Difficulties arose from this difference of creditor and debtor, resulting 
in the withdrawal of the concession by Nicaragua. Senators and 
Congressmen requested action by the State Department, and in 
ordinary course, instructions were given to the American Minister 
to see that justice should be done. The Nicaraguan Government 
was obdurate; the American claimant insistent. Mr. Root himself, 


18 Proceedings of the American Society of International Law, roro, pp. 16-27, and 
Addresses on International Subjects, pp. 43-56. 
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busy as he then was with matters of great importance, examined 
the entire case. He reached the conclusion that the Government 
of the United States should not have espoused the claim of its citizen 
in the first instance, as it was a concession of a sovereign right 
which should have remained in the exercise of Nicaragua; as, how- 
ever, the concession had been made, Mr. X should not be despoiled 
of his investment; but that only what was equitable in the premises 
should be done. Mr. Root then expressed the opinion, based ap- 
parently upon his experience with other cases, that pressure even of 
a just claim results in detriment to the claims of others; that this 
was to be avoided whenever possible, and that the presentation and | 
support of an unjust claim was not only reprehensible in itself, 
but destructive of American interests entered into for the benefit 
of the country and untainted by fraud or suspicion of fraud. 

The protection of citizens abroad has assumed importance in 
proportion to the increase of facilities of transportation. The world 
is open to the citizens of other countries, and vast armies of travel- 
lers have taken to the road. The movement has been accelerated 
by the American doctrine of citizenship, recognizing the right of 
everyone to change his place of residence and to settle wherever 
he will. This implies the right of leaving our country, as well as 
coming to it. ‘Labor is becoming fluid, and, like money, flows 
towards the best market without paying much attention to poli- 
tical lines.’”’ Peaceful interpenetration was a characteristic of the 
last century, and immense investments have been made in all parts 
of the world; these investments have their agents in foreign parts, 
and money and agent should be protected in just causes. This pro- } 
tection is from government to government, and the rule Mr. Root 
lays down is very simple: 

Each country is bound to give to the nationals of another 
country in its territory the benefit of the same laws, the same 
administration, the same protection and the same redress for 
injury which it gives to its own citizens, and neither more nor 
less: provided the protection which the country gives to its own 
citizens conforms to the established standard of civilization. 

There is a standard of justice, very simple, very fundamental, 


and of such general acceptance by all civilized countries as 
to form a part of the international law of the world. 


Mr. Root is not one of those who believe that their own country 
is always right, and that foreign countries are, by the same token, 
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always wrong. ‘To point a moral, and adorn a tale,” he calls 
attention to our own shortcomings, especially in our treatment of 
foreigners, reprobating the contention that under our system of 
government redress is to be sought only from the courts of the 
States, and not from the Government of the Union, on the plea that 
the nation was not a party to the act, and that the courts of the 
States are open for redress. His conclusion he states within the 
compass of a paragraph: 

Happily, the same causes which are making questions of alien 
protection so frequent are at the same time bringing about 
among all civilized peoples a better understanding of the rights 
and obligations created by the presence of the alien in a foreign 
country; a fuller acceptance of the common international 
standard of justice, and a gradual reduction of the local pre- 
judices and misunderstandings which are in the way of the 
alien’s getting his full rights. Discussions between govern- 
ments upon complaints of wrong to their citizens tend more 
and more to relate to questions of fact upon the determination 
of which accepted and settled rules can be readily applied. And 
in all nations the wise and sound policy of equal protection and 
impartial justice to the alien is steadily gaining acceptance in 
the remotest parts and throughout even the least instructed com- 


munities 
* * - 


In his previous addresses Mr. Root had shown the nature and 
scope of the treaty-making power—a power vested exclusively in 
the Government of the Union; the duty of the state to arbitrate or 
to submit its controversies to judicial decision, and the protection 
to be accorded to foreigners. These questions deal with law and 
the conceptions of law, and can only be settled by the application 
of law. But the law of nations, being a thing of usage and custom, 
lags behind the necessities of the moment. He is, therefore, a pro- 
nounced advocate of the codification of international law, right, 
proper and necessary in itself, but needed if the nations are to 
renounce the appeal to force and to submit their contentions to 
arbitration or to judicial settlement. 

Of the necessity of a statement of the law of nations abreast of 
the times, and of its systematic enlargement through international 
agencies, Mr. Root is confessedly the foremost of living advocates. 
In his address before the Society in 1911," he expressed a preference 


® Proceedings of the American Society of International Law, 1911, pp. 19-31, and Ad- 
dresses on International Subjects, pp. 57-72. 
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for the private codification of international law, as distinct from its 
codification by public agencies. In his first address on the subject, 
at the meeting of the Society in 1911, he stated the difference between 
codification of municipal and of international law—municipal law 
having the power of the state behind it; international law, only 
the force of public opinion. In the case of municipal law, there 
was a plenty and to spare, and the difficulty was not in finding 
existing law, but in stating it clearly and adequately. In the case of 
international law, the customs and usages of nations varied. Few 
principles, he said, were so universally admitted that they could be 
stated of themselves without explanation, modification or addition. 
The duty of the codifier, therefore, in the field of international 
law, was the very difficult one of choosing between and among 
conflicting views, in accordance with right, reason and the practise 
of enlightened nations. His idea was that private initiative should 
do this work of a preliminary nature, and that the results of the 
labors of private investigators extended over years, would be given 
the form and content of law through international agreements em- 
bodying its principles. International law would, in this way, cease 
to be’customary, in becoming conventional. 

As showing the importance of codification, he discussed in his 
address before the Society in 1912, the real significance of the De- 
claration of London. The Second Hague Peace Conference had 
adopted a convention for the establishment of an international 
prize court, providing in its 7th article that where there was no 
treaty or convention between the parties in conflict, no universally 
recognized principle of international law, the judges should decide 
in accordance “with the general principles of justice and equity.” 
Great Britain, which had proposed this article at the conference, 
felt that it had gone too far. It therefore called a conference of ten 
leading maritime nations, which met at London on December 4, 
1908, and adjourned on the 26th of February, 1909, with the De- 
claration of London to its credit, as Mr. Root and many good people 
thought—to its discredit, according to many of our English-speaking 
friends. The conference admitted a divergence of opinion, but 
sought to reach agreement upon questions susceptible of agreement, 
stating that its conclusions corresponded ‘in substance with the 
generally recognized principles of international law.” 


20 Proceedings of the American Society of International Law, ror2, pp. 4-15, and Ad- 
dresses on International Subjects, pp. 73-87. 
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For reasons which can not be discussed in detail, the British 
Government refused to accept the Declaration of London, and when 
the World War broke out in 1914 there was no code of maritime 
warfare binding and restraining the nations drawn into the whirl- 
pool of war. The result was that each nation decided for itself, and 
neutral nations without a rule of law binding the strong were ground 
as between the upper and nether millstones. Mr. Root cited the 
Declaration of London as an example of how agreement could be 
reached by compromise of conflicting views, if the nations really 
wish to agree. The trouble with the Declaration was that Great 
Britain was unwilling, and the rest would not agree unless Great 
Britain did. It is to be said that through Mr. Root’s initiative as 
Senator, the Declaration of London was agreed to by the United 
States, as was also the Prize Court Convention and the additional 
protocol permitting the question involved in dispute to be submitted 
to the international court, instead of a direct appeal from the 
judgment of a supreme court of a state. These three documents 
lie in the Department of State against the day of ratification by the 
other high contracting parties. 

It is, therefore, impossible to predict what would have been the out- 
come if the nations had adopted the Declaration of London before 
the outbreak of the World War as a standard of right and wrong. 

As an example of what could be done in the matter of land war- 
fare, Mr. Root took advantage in 1913 of the fiftieth anniversary of 
the publication of General Orders No. 100 by the Government of 
the United States.24_ This order, very famous in the annals of in- 
ternational law, was a codification of the usages of land warfare, 
prepared by Francis Lieber, a Prussian by birth but an American 
by choice. It was slightly amended by a commission composed of 
officers, to which it was submitted. It was promulgated and was 
the standard of right and wrong in the Civil War. And it was so 
complete that it answered, with but a single exception, every question 
arising in the Franco-German War of 1870-71. It was the codifica- 
tion by one man of intelligence, industry and knowledge, approved 
by the Government of the United States; and its success has led to 
the numerous projects of codification which have since appeared. 

In 1914, Mr. Root took as his thesis, “‘The Real Monroe Doc- 


%! Proceedings of the American Society of International Law, 1913, pp. 8-21, and Ad- 
dresses on International Subjects, pp. 89-103. 
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trine.”* His view is simple. It is not international law; it was and 
is a declaration of policy on behalf of the United States, conceived 
in the interest of the United States, its enforcement depending solely 
upon the power of the United States. With the reasons of its pro- 
mulgation we are all familiar. Europe was seeking, after the Na- 
poleonic Wars, to extend its influence to the Western Continent. 
A movement was on foot to restore Spain to its possessions in Amer- 
ica by force of arms. At first it looked as if Great Britain and the 
United States would coédperate. Eventually, President Monroe 
acted alone, stating the doctrine which since bears his name, in his 
annual message to Congress, December 2, 1823. Bluntly, he warned 
that the American Continents were not open to colonization by the 
European Powers; that the European system was not to be intro- 
duced into the Western Continent, and that the attempt to interfere 
with the independence of the Latin American nations, recognized 
as independent by the United States, would be treated by the 
Government of the United States as the manifestation of an un- 
friendly feeling. This was what would be called in law a unilateral 
declaration; and it is a declaration of force and of policy, not of law. 
It has inured to the benefit of the Latin American countries, be- 
cause the interests of the Western Continent are apparently one 
in those matters with which the doctrine deals. It is not, as Mr. 
Root shows, a declaration of superiority or of guardianship on the 
part of the United States in respect to the Latin American countries. 
It is, in his opinion, rather a manifestation of equality, in which 
view, I understand, the present Secretary of State concurs, who 
does us the honor to preside at this session. His own views, he has 
stated in an address delivered in Philadelphia, November 30, 1923, 
on the centenary of the Monroe Doctrine. With the views of both, 
the members of the Society are familiar, and it is not, I hope, an im- 
pertinence on my part to commend them to those who believe that 
the doctrine is not inconsistent with equality, and that the relations, 
at least of the American States, must be in theory and in practise, 


based upon equality in law and in fact. 
* * * 


With his next address, delivered in 1915,2* Mr. Root began a new 


2 Proceedings of the American Society of International Law, 1914, pp. 6-22, and Ad- 


dresses on International Subjects, pp. 105-123. 
% Proceedings of the American Society of International Law, 1915, pp. 2-11, and Ad- 


dresses on International Subjects, pp. 391-403. 
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series. The World War had broken out, and we were gradually 
being drawn into the vortex. The foundations of international law 
were challenged by the action of Germany in invading Belgium whose 
neutrality it had recognized by treaty and in overriding the rights 
of neutrals in general, and it must be admitted in fairness, that the 
foundations of international law also suffered at the hands of the 
Allies, who invoked retaliation against the illegal actions of Ger- 
many, too often at the expense of neutrals. 

Mr. Root has unhesitatingly stood for public opinion as the force 
behind international law. Without renouncing his belief in the 
efficacy of its power, he nevertheless expressed a belief that cir- 
cumstances might arise when nations should take concerted action 
against a law-breaker. He did not go so far as to advocate the naked 
use of force, as did the advocates of the League to Enforce Peace. 
He was unwilling to prescribe any definite form of action, contenting 
himself with the statement that concerted action might be necessary. 
He recognized, as of old, that the choice was between law and force, 
and he prophesied that law would emerge from the conflict stronger 
than at its outbreak. He said: 


Many states have grown so great that there is no power capa- 

ble of imposing punishment upon them except the power of 
collective civilization outside of the offending state. Any exer- 
cise of that power must be based upon public opinion. It can 
not rest merely upon written agreements or upon the acci- 
dental dictates of particular interests. It must proceed from 
general, concurrent judgment and condemnation. 
For the formation of such a general opinion, however, questions 
of national conduct must be reduced to simple and definite 
form. . . . There is but one way to make general judg- 
ment possible in such cases. That is by bringing them to the 
decision of a competent court which will strip away the irrele- 
vant, reject the false, and declare what the law requires or 
prohibits in the particular case. Such a court of international 
justice with a general obligation to submit all justiciable ques- 
tions to its jurisdiction and to abide by its judgment is a primary 
requisite to any real restraint of law. 


In a later portion of the same address, he says: 


It is plain that in order to have real courts by which the 
legal rights of nations can be determined and the conduct of 
nations can be subjected to definite tests, there must be a settle- 
ment by agreement of old disputes as to what the law ought to 
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be and provision for extending the law over fields which it does 
not now cover. . . . But law, if enforced, can control 
the external steps by which a nation seeks to follow a policy, 
and rules may be so framed that a policy of aggression cannot 
be worked out except through open violations of law which 
will meet the protest and condemnation of the world at large, 
backed by whatever means shall have been devised for law 
enforcement. 


The note with which he concluded was optimistic, as he never 
doubted the triumph of right over brute force: 

i when this war is over the desire to have some law in 
order to prevent so far as possible a recurrence of the same 
dreadful experience may sweep away all these reluctances and 
schemes for advantage and lead to agreement where agreement 
has never yet been possible. . . . If this beso we can have 
an adequate law and a real court which will apply its principles 
to serious as well as petty controversies, and a real public 
opinion of the world responding to the duty of preserving the 
law inviolate. If there be such an opinion it will be enforced. 


And in closing, he referred hopefully to democracy, which has been 
a matter of faith with him for many years, long before President 
Wilson made it a watchword and a shibboleth of the United States: 


Some of us believe that the hope of the world’s progress lies 
in the spread and perfection of democratic self-government. 
It may be that out of the rack and welter of the great conflict 
may arise a general consciousness that it is the people who are 
to be considered, their rights and liberties to govern and be 
governed for themselves rather than rulers’ ambitions and 
policies of aggrandizement. If that be so, our hopes will be 
realized, for autocracy can protect itself by arbitrary power, 
but the people can protect themselves only by the rule of law. 


Believing as Mr. Root does, that there should be a court, and that 
there must be a law, he reverted to the question of codification of 
international law in the address which he delivered before the joint 
session of the Pan American Scientific Congress, the American 
Institute of International Law, and the American Society of In- 
ternational Law, on December 30, 1915.24 In this, as on a previous 
occasion, he confessed his belief in codification, preferring it to be 
gradual and to be done by private bodies, and he restated the views 
of equality as a fundamental of international relations, which he 


24 Proceedings of the American Society of International Law, ro15, pp. 162-167; and 
Addresses on International Subjects, pp. 405-411. 


[ 30 ] 





er 








5! 


had previously expressed at Rio de Janeiro, in behalf of the United 
States, in the presence of the accredited representatives of the 


Americas. 

At the first meeting of the American Institute of International 
Law in 1916, a Declaration of the Rights and Duties of Nations 
had been adopted, which fully met with Mr. Root’s approval. 
Indeed, it is based in large part upon the views which he had re- 
peatedly expressed in public and in private, as to the fundamental 
rights and duties of nations. It was submitted to him before it was 
adopted and promulgated as the declaration of the Institute. In it 
he made some changes, and he authorized the statement that he 
agreed with every syllable of every word, with every word, with 
every phrase, with every sentence, with every article, and with 
the declaration as a whole. In accordance with this permission, I 
now make public this explicit expression of his views. 

The declaration of the Institute has also the good fortune to meet 
with the approval of the present enlightened Secretary of State, 
who gave his adherence to it in his speech on the centenary of the 
Monroe Doctrine, stating that it expresses the policy of this govern- 
ment toward Latin America. For these reasons, I feel justified in 
quoting the articles of the declaration. They are as follows: 


I. Every nation has the right to exist, and to protect and to 
conserve its existence; but this right neither implies the right 
nor justifies the act of the state to protect itself or to conserve 
its existence by the commission of unlawful acts against innocent 
and unoffending states. 

II. Every nation has the right to independence in the sense 
that it has a right to the pursuit of happiness and is free to 
develop itself without interference or control from other states, 
provided that in so doing it does not interfere with or violate 
the rights of other states. 

III. Every nation is in law and before law the equal of every 
other nation belonging to the society of nations, and all nations 
have the right to claim and, according to the Declaration of 
Independence of the United States, “‘to assume, among the 
powers of the earth, the separate and equal station to which 
the laws of nature and of nature’s God entitle them.” 

IV. Every nation has the right to territory within defined 
boundaries and to exercise exclusive jurisdiction over its terri- 
tory, and all persons whether native or foreign found therein. 

V. Every nation entitled to a right by the law of nations is 
entitled to have that right respected and protected by all other 
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nations, for right and duty are correlative, and the right of one 
is the duty of all to observe. 

VI. International law is at one and the same time both 
national and international: national in the sense that it is the 
law of the land and applicable as such to the decision of all 
questions involving its principles; international in the sense 
that it is the law of the society of nations and applicable as such 
to all questions between and among the members of the society 
of nations involving its principles. 


I am sorry that time does not permit of comment, other than to 
say that Mr. Root especially devoted his attention, in his address 
in 1916 on the declaration, to the duty of states to respect the rights 
of others.*® In behalf of this view, which is also in accordance with 
the one which he had formulated and announced in more specific 
terms in the address in 1915 on “The Outlook for International 
Law,” he invoked the action of Prussia, France and Austria-Hungary 
protesting against the violation of neutrality involved in the re- 
moval of Messrs. Mason and Slidell from the steamer Trent, a viola- 
tion of neutrality, it is true, in the concrete, against Great Britain, 
but no less a violation of the rights of every neutral nation. This 
means, that there was such a thing as a community of nations with 
its rights and duties before the present League of Nations, which 
came into being as a consequence of the World War. 

Mr. Root’s address on April 26, 1917, dealt with “The Effect of 
Democracy on International Law.’ It was delivered after our 
entry into the war with Germany, and it was the last which he 
delivered at a public meeting of the Society until 1921. The mem- 
bers of the Society felt that it could not discuss during the war 
questions of international law with the detachment which science 
requires. The Society therefore suspended its meetings in order 
that it might not have to retract what had been said in the abandon 
and passion of the moment. Mr. Root frankly spoke as a prophet 
in this address, for he looked at the future possibilities of international 
law in the experience of the past. He said that three great convul- 
sions characterizing the modern era of nationalities had “turned the 
minds of all civilized men towards peace, and led them to seek means 
to make peace secure.’’ The Thirty Years’ War resulted in the Peace 

2 Proceedings of the American Society of International Law, 1916, pp. 1-11, and Ad- 


dresses on International Subjects, pp. 413-426. 
% Proceedings of the American Society of International Law, 1917, pp. 2-11. 
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of Westphalia and the system of independent nationalities. It also 
“produced Grotius and the science of international law.” The sec- 
ond convulsion was that of the French Revolution and the Napo- 
leonic wars, which brought forth the Treaty of Vienna and the Holy 
Alliance, the latter an attempt, in Mr. Root’s opinion, “to main- 
tain the status quo by the establishment of a League to Enforce 
Peace’’ in accordance with a permanent peaceful organization of the 
community of nations. These methods to produce international 
peace failed, “because the unappreciated forces working for change 
and growth became stronger than the gradually decreasing restraint 
of agreements to maintain a fixed and immutable relation of terri- 
tory and opportunities among the nations.”” He felt, and expresssed 
the opinion that failure would likewise result in the future of “any 
attempt to base a system of international law upon definite and rigid 
limitations devised to meet the expediency of the moment.” The 
reason is disclosed in a single sentence: ‘‘ The law of life is growth, 
and no generation can prevent the growth of future generations by 
fixing in accordance with its ideas the specific conditions under 
which they are to live.’’ And in a later passage of the same address, 
he says: ‘‘We must realize that past experience indicates that no 
system of law which depends upon the physical partition of the earth 
dictated by the expediency of the time, no law which must be 
broken in order that living wrongs shall be redressed, or in order 
that the new ideas of the future may find room for growth, can be 
permanent.”’ It is to be borne in mind that Mr. Root was speaking 
with no text before him. The Covenant of the League of Nations 
had not come into being, and he was only seeking to capitalize the 
lessons of the past for the future. 

Turning to the theme of the address, he asked, ‘‘What has been 
the greatest change in the conditions of national life during the 
past century?”’ This he found to be, ‘the advance and spread of 
democratic government, and the correlative decrease in the extent 
and power of autocratic and dynastic governments.” Autocracy 
is an enemy of law which may stand in its way; it is a partisan of 
force, whereby its will may prevail. Its policies are dynastic poli- 
cies, and the interests of the people are, Mr. Root says, “only in- 
cidentally—if at all—involved.” These views he confirmed by a 
resort to history; whereupon, he added, “Against the deep and 
settled purpose of a ruling family or a ruling aristocratic class to 
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enlarge its power, continuing from generation to generation, usually 
concealed until the favorable moment for action comes, always justi- 
fied or excused by specious pretexts, the advocates of peace, or 
justice, or humanity, or law, are helpless.” 

Mr. Root felt and stated that all of the causes of war “can be 
reached,’”’ but he was of the opinion that all expedients failed, 
“against a deep and persistent purpose by the rulers of a great 
nation to take away the territory of others, or to reduce others to 
subjection for their own aggrandizement.’’ But here democracy 
steps in, ‘destroying the type of government which has shown itself 
incapable of maintaining respect for law and justice and resisting 
the temptations of ambition, and by substituting a new form of 
government, which in its nature is incapable of proceeding by the 
same methods, and necessarily responds to different motives and 
pursues different objects from the old autocratic offenders.” Auto- 
cracy, however, had to go. The destruction of the system was a 
prerequisite to advancement. Democracies, Mr. Root admitted, 
are likely to commit wrongs, but, he insisted that there is one feature 
of democracy standing in the way of international wrong doings: 
“democracies are absolutely dependent for their existence upon the 
preservation of law.” Indeed, he insists that respect for law is the 
essential condition of democracy’s existence, and with a sure and 
firm and practiced hand he draws the distinction between these two 
forms of inconsistent government—one, that of the past, blocking 
progress; the other, that of the future, opening up hope. “An 
essential distinction between democracy and autocracy,” he says, 
“is that while the government of an autocracy is superior to the 
law, the government of a democracy is subject to the law.’’ Con- 
tinuing, he adds that ‘Another necessary feature of democratic 
government is that the exercise of the power of popular self-govern- 
ment is a continual training of all citizens in the very qualities which 
are necessary for the maintenance of law between nations.” 

The most important difference, however, between the two forms 
of government which he has contrasted, is that ‘‘democracies are 
incapable of holding or executing those sinister policies of ambition 
which are beyond the reach of argument and the control of law.” 
He calls attention to the extreme reluctance of democracies to incur 
expense and make the sacrifices necessary for defence, showing, in 
his opinion, the incapacity of democracies to maintain policies of 
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aggression. He also states that there is a radical incompatibility 
between popular self-government and continuous military disci- 
pline. Military control is despotic; hence it is opposed to law, and 
likewise to democracy—the very essence of whose being is law. He 
looks upon the triumph of democracy as inevitable; and as Lincoln 
insisted that the Union should be all slave or all free, so Mr. Root 
insists that the world must be democratic or autocratic. There 
is a choice, but there is no compromise: “To be safe democracy 
must kill its enemy when it can and where it can. The world cannot 
be half democratic and half autocratic. It must be all democratic 
or all Prussian. There can be no compromise. If it is all Prussian, 
there can be no real international law. If it is all democratic, in- 
ternational law honored and observed may well be expected as a 
natural development of the principles which make democratic self- 


government possible.” 
+ + * 

For three years, 1918, 1919, 1920, the Executive Council met in 
the absence of the Society, and transacted its business. Mr. Root 
attended in person each of the meetings and abounded in the wis- 
dom and suggestion born of experience. He was strongly in favor 
of the omission of the annual meetings and averse to talk of the 
ultimate outcome of the war, which he regarded “as idle patter.” 
At the meeting of the Council on April 27, 1918,” he said: 

I have not been able to take such a very active interest in the 
discussion of many good friends, and able ones, who wanted to 
get up schemes of reorganization at the close of the war. No 
one can tell what the situation is going to be. An elaboration 
of plans now cannot be regarded as much of anything except 
intellectual gymnastics. I do not think any plan we can pro- 
pose now is of any great value. To be sure, it is of value to think 
on the subject, and perhaps a good way to think on the subject 
is to try to prepare a plan; but you get the benefit of thinking, 
you do not get the benefit of a plan. 


But Mr. Root talked nevertheless, and to good purpose and in an 
informal way, and at the unanimous desire of the Council the pro- 
ceedings of the meeting, largely a statement of Mr. Root’s views, 
were printed and published. 

At an early stage of the meeting, Professor Latané repeated a 

7 Proceedings of the Executive Council of the American Society of International Law, 
1918-19, pp. 16-21. 
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remark of Mr. Root to the effect that ‘‘a democracy which under- 
takes to control its own foreign relations ought to know something 
about the subject,” and added, it was a self-evident proposition that 
education in international law was one of the greatest needs of the 
country. Professor Latané further added that he looked to the 
establishment of chairs of international law in our universities and 
colleges as a hope of the future. 

This was an invitation and a challenge to Mr. Root. He accepted 
both and replied: 


What we have to do is to create competent leaders of opinion 
in large numbers. We have got to secure a large number of 
men who are competent to lead opinion in the different com- 
munities, men who know something about subjects and who 
can lead. 

My feeling about the whole future is that the essential thing 
is a change of theory. It is very difficult to get any considerable 
number of people to realize the underlying principle of actions 
of no consequence. We have been for a good many years in 
this country going through a period in which the practical 
bearings of the country’s position before the people were all that 
were considered to be of any interest or any importance. The 
question whether conduct squared with the underlying prin- 
ciples of action has been a question as to which we have not 
been able to get anybody to pay any attention or take any 
interest at all. . 

We have been proceeding upon the underlying theory which 
obtains in the civil law, using that term in its restricted sense 
as distinct from the criminal law, that whether one nation 
breaks its contract with another nation is nobody’s concern 
except the two nations, the two contracting parties. That 
generally has been the principle applied to all international law; 
so that if two nations have a controversy, it is an act of im- 
pertinence for another nation to interfere in it. We will never 
have any substantial improvement until we adopt the other 
theory, and that is that a controversy of physical violence 
between any nations is the direct concern of all nations; that is 
to say, by the application of the principle of keeping the peace 
that we apply in criminal law in our own communities. It is a 
matter of concern to me that two men get into a fight in the 
street, not because I am particularly concerned with them, but 
because unless the law safeguarding peace and order in the 
community is enforced and maintained, somebody will attack 
me, or my wife or my child. We must shift from the theory of 
treating the relations between nations as something depending 
upon the law of contracts which concerns only the contracting 
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" parties, to the view under which the relations between nations 

are regarded as involving the maintenance of order in the com- 
8 munity of nations, which is the concern of every independent 
it country. As soon as that view is accepted, nations will no 
e longer be fearful of intervening, and there will be no resentment 
e because they do intervene, and the establishment of institutions 
1 for the assertion of the universal right of nations will be natural 


and appropriate and universally accepted. I think that is the 
beginning of all consideration as to the future—the adoption 
1 of the theory that any war is the concern of every nation. 


Mr. Root had Germany in mind, everybody had, and he expressed 
himself in no uncertain terms as to Germany, the people and the 
policy of the country. The passage is rather long, but it is a unit. 


You know, the Germans are only half-civilized in all that 
makes for civilization. Civilization does not depend upon 
aniline dyes. On her spiritual side she has certainly not pro- 
gressed later than the thirteenth century, and it is the spiritual 
side that is far the most important in the progress of civilization. 
She has the abnormal instincts which characterize her bar- 
barisms and separate her from any civilized people. She has 
the intolerance, the incapacity to realize the right of existence 
of others, which characterizes her and her people as barbarians. 
She is in the position which produced the early Greek divisions 
of the world into é« gicews éredepn and éx dicews Sood, the 
Greeks being the free, and the slaves being the rest of the world. 
In all this frightful war this self-approving violation of plighted 
word and solemn obligations that the Germans have exhibited 
discloses the characteristics of an earlier stage of human develop- 
ment, an earlier stage of civilization; and I am soberly mindful 
of my words when I say that what they have established by 
this exhibition of German character in the last four years leaves 
it impossible to reach any other conclusion than that Germany 
is a half-civilized people in all that really constitutes civiliza- 
tion. This war is a war between the civilization of this cen- 
tury and the semi-civilization of the past. 

A great many people will do things which are very outrageous, 
but they know they are outrageous, and that is the effect of 
civilization which is creating that standard of conscience. The 
Germans have not reached any point where they have such a 
standard of conscience. They have the conscience of the 
middle ages. They are really a lower organization than the 
countries who are opposed to them now. Extraordinary and 
amazing as their organization is, it is, from the standpoint of 
civilization, a lower organization, just as the jelly fish is a lower 
organization than the bird. A lower organization is less subject 
to shock than the higher, and that may be one reason why they 
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are so docile and have been so easily led into this war, and why 
they can do the very extraordinary things in finance that they 
have done. We have seen them practically throw overboard all 
the ideas of our political economists on the subject of war 
finance. Germany has gone back to first principles and has 
discarded all the thought there is on political economy, about 
money, about production, about exchange, about currency. 
When the economist begins to talk about the inflation of curren- 
cy, the relation between the amount of currency and prices, the 
law of supply and demand, the influences operating upon the 
rate of exchange, how war is paid for, the effect of its tremen- 
dous waste, he looks foolish when you mention what Germany 
has done. What she has done is this: she has drawn a ring 
around herself, and she has put her whole population back into 
practically the condition before money was invented. She has 
set a certain part of the people to work producing food, another 
part to work producing manufactures, another part to work dig- 
ging trenches and shooting guns, another part to work building 
ships and sailing submarines; and she has furnished them with 
counters by which the amount and the extent of the individual 
contribution to the common cause may be marked; and they 
are all working under a supreme command, doing just as they 
are told to, and they are passing the counters to and fro. There 
are no economic laws working in Germany. Everything is 
put on the basis of command, which is possible only where the 


common will is effaced and the individual is subject to the 
supreme rule. 


No wonder no less a person than Mr. Charles Cheney Hyde, author 
of the best treatise in English on international law, which is des- 
tined to be a standard for many a day, remarked that the meeting 
was the most instructive and the most stimulating which he had 
ever attended in the past eleven years, and moved a vote of thanks 
to Mr. Root for giving the members this expression of his views. 
The vote was unanimous, and the Council then adjourned. 

The Council met again on April 17, 1919, and under very different 
conditions from that of the previous year, perhaps the darkest 
period of four dark years. The clash of arms was over, the war of 
words was on. A peace conference was in session in Paris, composed 
of victors, who, in their ignorance of human nature and innocence 
of history, were seeking to draft terms of peace with the Germans in 
their absence, and to devise a plan for preserving the peace which 
they were making. The peace was to be imposed on the Germans, 
the plan upon the neutrals. Both were imposed and neither has 
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worked. The business of the world is done in conference with those 
who are to be bound. A conference in which the enemy is repre- 
sented makes peace, a conference meeting in peace and composed of 
representatives of all nations makes for peace. The aims of each of 
these conferences are inconsistent, their methods distinct, the at- 
mosphere different. They should meet separately and not con- 
currently. 

This time Mr. Root was for talk. It was the time to talk. He was 
frank about it and frank in the expression of his views.** 

“T want to talk briefly about the situation at Paris.”” He talked 
and he talked at length. Mr. Root was never in better form, his 
wisdom was never more evident and he never shone to better ad- 
vantage as a man of affairs and as a political prophet: 


The draft of the Covenant of the League of Nations has been 
developed under the very extreme pressure of immediate danger 
in Europe, calling for the treatment of political questions 
purely. The result is that, in the Covenant as it first came out, 
international law was mentioned in the preamble and never 
mentioned again. Apparently the whole Hague system was 
treated as scrapped. I do not know where the Hague con- 
ventions are going to be found when this League comes about. 
Where are they? Will the Hague conventions subsist? The 
last Hague Conference provided for another meeting, and we 
were very much engaged in getting ready for that when the 
war broke out. The committees that were provided for had 
been appointed in a number of countries, and were at work in 
preparation. 


He was greatly distressed that international law was not consid- 
ered by the Paris Conference and no provision made for its future 
consideration. He had studied the “Constitution” of the League 
of Nations and drafted some six amendments, which he laid before 
a committee of the New York City Bar Association. The State 
Department had asked for them. He complied with the request, and 
they were cabled to the Conference. Of these amendments, one 
provided for arbitral or judicial settlement which had been wholly 
omitted from the original project. It was ultimately included. 
Another amendment provided for a conference for international 
law. It was rejected. 


28 The following discussion summarized from Proceedings of the Executive Council of 
the American Society of International Law, 1918—ro19, pp. 45-64. 
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The first amendment substituted for Article XIII the following 


series of wise provisions: 


The high contracting Powers agree to refer to the existing Per- 
manent Court of Arbitration at The Hague, or to the Court of Ar- 
bitral Justice proposed at the Second Hague Conference when es- 
tablished, or to some other arbitral tribunal, all disputes between 
them (including those affecting honor and vital interests) which are 
of a justiciable character, and which the Powers concerned have 
failed to settle by diplomatic methods. The Powers so referring to 
arbitration agree to accept and give effect to the award of the tribunal. 

Disputes of a justiciable character are defined as disputes as to the 
interpretation of a treaty, as to any question of international law, 
as to the existence of any fact which if established would constitute 
a breach of any international obligation, or as to the nature and 
extent of the reparation to be made for any such breach. 

Any question which may arise as to whether a dispute is of a justi- 
ciable character is to be referred for decision to the Court of Arbitral 
Justice when constituted, or, until it is constituted, to the existing Per- 
manent Court of Arbitration at The Hague. 


In a few sentences Mr. Root explained its origin and purpose: 


That amendment relating to arbitration is in the language 
of the British group, of which Mr. Bryce is the head. They have 
been working at it for three or four years, and that definition is 
what their work finally resulted in. It recognizes the Hague 
Court and defines justiciable questions. In framing the amend- 


ment I took their language, instead of the language of the 
League to Enforce Peace, for the reason that the former defines 
justiciable questions, and the latter does not, and I had found 
great difficulty in an agreement to submit to any Continental 
tribunal—any tribunal selected from the world at large—the 
question of its own jurisdiction, without any rule to apply more 
definite than the words “‘justiciable questions.’’ It seems to 
me that almost certainly a Jugo-Slav and an American would 
have different views as to what constituted a justiciable ques- 
tion. But the Bryce group defined disputes of a justiciable 
character to be disputes as to the interpretation of a treaty, as 
to any question of international law, as to the existence of any 
fact which if established would constitute a breach of any in- 
ternational obligation, or as to the nature and extent of the 
reparation to be made for any such breach. That is pretty 
reasonably clear-cut. 


Dr. David Jayne Hill asked if Mr. Root thought the Senate would 
agree to submit all disputes of a justiciable nature to arbitration, 


upon which the following colloquy occurred: 
President Root. Well, I should think so, because I found 
very little difficulty in the Senate. You will remember I took 
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up Mr. Hay’s treaties, which were based upon the treaty 
between France and England, for the arbitration of all questions 
of international law arising from the interpretation of treaties 
(excepting national honor and vital interests). I found practi- 
cally no difficulty in the Senate about that. They were quite 
willing to do that. The only reason why Mr. Hay’s series of 
treaties failed was that the Senate did not want to be ousted of 
its part of the treaty-making power. There still remained an 
important treaty-making function, and the Senate was not 
willing to be ousted of that. Mr. Hay did not want any of their 
interference, and that is where the treaties stopped. I brushed 
that aside and left the Senate to continue to discharge its func- 
tions as a part of the treaty-making power, and the Senators were 
perfectly willing to agree to arbitrate those things. Now, the 
question of national honor is a mere camouflage. I apprehend 
that it found its place in the original treaty to satisfy some 
special susceptibilities. As to the “questions of vital interests,” 
why, no questions which can arise upon the interpretation of a 
treaty, or under the law of nations, can be a question of vital 
interest. 

Dr. Hitt. A nation would never jeopardize a vital interest 
in making a treaty, therefore it could not involve that. 

President Roor. No. SolI think the Senate would agree. I 
have more doubt as to whether the Senate would leave the court 
to decide upon its own jurisdiction. I was opposed to that 
without the definition, but I am in favor of it with the definition, 
which I think practically reduces it to the treaties we have 
already made. 


Mr. Root’s second amendment was thus worded: 


The Executive Council [of the League] shall call a general conference 
of the Powers to meet not less than two years or more than five years 
after the signing of this convention for the purpose of reviewing the 
condition of international law, and of agreeing upon and stating in 
authoritative form the principles and rules charset 

Thereafter regular conferences for that purpose shall be called 
and held at stated times. 


Dr. Hill had divined the purpose of the second amendment as a 


necessary corollary of the first. 


Mr. Root, himself, thus explained his purpose: 


Yes, it is just like the situation which called for the London 
Naval Conference under the Prize Court Convention, only 
this amendment omits the expression which was put into the 
Prize Court Treaty in a burst of generous confidence in human 
nature, that is, that questions that could not be determined by 
the terms of the treaties or by the rules of international law 
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should be settled in accordance with equity and justice. Now 
when you say that questions shall be settled “according to 
equity and justice,” you appeal to what anybody in this world 
who goes into a court thinks it is desirable to do. And that 
called for the Conference of London to agree upon the rules of 
international law which would be administered by the Prize 


Court. 


Dr. Hill again inquired whether the conference of the Powers was 
to be limited to the members of the League or to include the sovereign 


states generally. 


President Root. I think it should be of all sovereign states. 
I do not see how the members of any league can make interna- 
tional law. This Covenant has manifestly been framed under 
the intense pressure of an existing dangerous situation, and it 
receives its form and character from that rather than from 
provisions for the future. For some years to come this will be, 
not a league of peace, but a league of approximately one-half 
of Western civilization against approximately the other half. 
: It makes no difference whether we call it an alliance 
or not, it is a continuance of the alliance and must be simply 
that for a number of years to come. We have had a multitude 
of councils on special things—a council about shipping, a coun- 
cil about the purchase of metals, a council about nitrates, and 


this, that and the other thing. This League is nothing but the 
continuing of one council to take the place of the multitude of 
councils. So I do not see that this council or body of delegates, 
or this League, can be regarded as a proper agency for the 
consideration or promotion of international law. 


Admiral Stockton had taken a leading part in the discussion. 
Like Mr. Root he was worried about the status of international law 
after the League should go into effect, and he stated, what was 
apparent, that “in framing the Covenant there has been a lack of 
recognition of the strength of international law.” 

Mr. Root agreed, as he could not well do otherwise, and con- 


tinued: 


But here is the view which leads me to think that while the 
gentlemen in Paris have dealt with the existing exigencies, there 
ought to be a revision of their work in calmer times. The change 
which has taken place during this war, from closely organized 
autocracy to loosely compacted democracy, is a change which 
renders comparatively less important questions of policy, that 
have been so important in the past and that this Covenant pro- 
poses to deal with exclusively, and more important the insistence 
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upon rules of law, because autocracies can live without law; they 
proceed by commands; but democracies cannot live without law, 
the law is the very breath of life of a democracy, for only by 
law can the forces of the millions of people be coérdinated and 
directed in one line. If all these great masses of peopleare to be 
controlled, it must be by impressing upon them a respect for law. 
That is the necessity of the future. What has been done in 
the proposed Covenant is to send all questions between nations 
back to the condition in which they were a hundred years ago, 
that is, to be dealt with as matters of expediency by adjust- 
ment,—useful and necessary with political questions; but, never- 
theless, you cannot get a democracy to argue out the rights and 
wrongs of many questions from the beginning. If you seek to 
get a democracy to argue out the right and wrong of a great 
international question, it will go according to its prejudices. 
There is only one way to keep them straight, and that is to agree 
upon the principles of law, to formulate rules of action when 
passions are not excited; and then when questions arise that 
are likely to excite passions, to say, ‘‘ This is the law which you 
yourselves have agreed upon”; and then the members of a 
democracy will bow to law, because that is the habit of their 


political existence. 






















Here Dr. Hill intervened in the discussion and expressed the 
opinion of all present, and doubtless of thoughtful people generally: 
“Mr. Chairman, what you have said has immense weight and 
gravity. You have said the most centrally important thing I have 
ever heard said on this whole question in what you have said here 
in the last three or four minutes.” 

At the meeting of the Council of the Society on November 13, 
1920, it was decided to resume with the coming year the annual 
meetings, which had been suspended during the war. After the 
transaction of the business before the Council, Mr. Root said :* 

You may remember that early in 1919, at the time when the 

Conference at Paris was considering the peace treaty and had 

sent out the first form of the League of Nations agreement,— 

at that time designated as a Constitution for a League of Na- 
tions—asking for suggestions of amendment or change or addi- 
tion, the Executive Council of this Society adopted a resolution 


reading as follows: 

Resolved, That the Executive Council of the American Society 
of International Law urges upon the Conference at Paris the 
adoption of a provision by which there shall be called a general 
% Proceedings of the Executive Council of the American Society of International Law, 


1920, pp. 16-19. 
[43 J 
























64 


conference of the Powers to meet not less than two years nor 
more than five years after the signing of this convention for the 
purpose of reviewing the condition of international law, and of 
agreeing upon and stating in authoritative form the principles 
and rules thereof; and that thereafter, regular conferences for 
that purpose shall be called and held at stated times. 

The resolution was communicated to the Department of 
State and cabled by the Department to Paris, and, I suppose, 
brought to the attention of the members of the Peace Con- 
ference. That was an authoritative and definite expression of 
view by the Executive Council of the Society in response to the 
request of the Paris Conference for suggestions, and the sugges- 
tion was made and reached Paris. No action was there taken 


conforming to it. 


It was, however, laid before the American Commission, and an 
attempt was made through the Drafting Committee of the Con- 
ference, but in vain, to have it included in the treaty. There were 
so many articles that one more would not have hurt. It did not. 

Mr. Root continued, calling attention to Article 14 of the Cove- 
nant requiring the Council of the League to formulate and submit 
plans to the League for the establishment of a Permanent Court of 
International Justice. The Council, a political body, wisely invited 
representative jurists of ten different countries to frame the plans. 
Ten met at The Hague in the summer of 1920. Mr. Root was one 
of them. The result was a plan to all intents and purposes similar 
to the Supreme Court of these United States. I would like to say 
that Mr. Root made the court, but that would not be strictly true. 
The Federal Convention of 1787 made it possible. Mr. Root sug- 
gested the court in his instructions to the American delegates to 
the Peace Conference of 1907, and he put the plan into shape in the 
Advisory Committee of Jurists at The Hague in 1920. Mr. Root 
thus recounts the process, modestly using the editorial “we” in- 


stead of the first person: 


The plan recommended in 1907 lacked unanimity in one 
particular of very great importance. It proved impossible to 
agree upon the way of appointing the judges. It was manifest 
that it was impossible to have a court which would contain 
a representative from every country on the face of the earth. A 
court of fifty would not be a judicial court. All of the small 
nations clung with great tenacity to their rights of equal sover- 
eignty and would not permit any great nation to have a greater 
voice in the constitution of the court than they had. On the 
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nor other hand, the great nations, which would furnish most of the 
the business of the court, were unwilling to be overwhelmed by the 
| of numerical superiority of the smaller nations. 
oles We encountered at the outset that same difficulty in the 
for Advisory Committee of Jurists. The gentlemen who came from 
. the small countries were quite positive in their ideas that they 
of never could yield their right of equal suffrage. There were a 
se, number of plans submitted which had been prepared in the smal- 
m- ler countries, all providing that the members of the court should 
of be elected by the Assembly of the League of Nations, which 
he meant that the small countries would create the court. The 
s- committee finally solved the problem by taking over bodily the 
Pn example furnished by the American Constitutional Conven- 


tion of 1787. We pointed out to them that here in the formation 
of the American Union was the same question, that big states 
7 were unwilling to be overwhelmed by the numerical superiority 
-on- of small states, and small states were jealous of their equality, 
and that the difficulty was solved by the creation of two legis- 


vere 
10t. lative bodies, in one of which the small states should be pre- 
sl dominant, and in the other of which the large states should be 
a predominant, so that each had a veto on any unfairness by the 
nit other. 
of Following that, we provided that the judges should be elected 
ted by the separate concurrent votes of the Assembly and the 
ns, Council, the smaller states being predominant in the Assembly 
a and the larger states predominant in the Council. The plan 
= avails itself of the existing machinery of the League of Nations. 
ar Similar machinery, however, can be created at any time with 
ay great facility. 
e, Then we met a further difficulty. It was objected that the 
g- Assembly and the Council never would agree. They then had 
cs described to them the working of that great American institu- 
tion, the conference committee, in which countless laws on 
ie which the two Houses of Congress have been opposed most 
rt violently, have been threshed out with good results. The com- 


mittee adopted that idea and provided that, if the Assembly 
and Council do not agree in the election of judges by a certain 
time, and after a number of ballots, a conference committee 
shall be appointed who shall agree and report. 

We provided also as a separate proposition that the election 
by the Assembly and Council should be from lists made up by 
the members of the old Permanent Court of Arbitration at The 
Hague, providing that at a given time before the election, three 
months I think, the members of each country in the old Per- 
manent Court of Arbitration at The Hague shall send to the 
secretary-general of the new court two names, and when all the 
names are received in that way, a list shall be made up, and 
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from that list these two bodies shall elect the members of the 
court; so that you get the origin of the list from sources with- 
drawn from the ordinary give and take of politics. ‘ 

We provided further that the conference committee should 
have free scope to go anywhere it pleased to find a man to 
break a deadlock between the members on this list. 

This method of appointing the judges settled the difficulty 
which prevented the court plan from becoming effective in 1907. 


The Council amended the plan in some respects; the Assembly, 
while keeping the method of appointing the judges, made further 
modifications. The project, Mr. Root says, “leaves it like the plan 
for a Court of Arbitral Justice adopted by the Second Hague Con- 
ference, but with a settlement of the controversy over the appoint- 
ment of the judges that was unsolved there, and with a few impor- 
tant additions.’’*° 

The establishment of the court was not Mr. Root’s only service 
as a member of the Advisory Committee. He persuaded that body 
to adopt a resolution in favor of successive international confer- 
ences, similar in character to those of The Hague, for the advance- 
ment of international law. He wanted to make the court effective, 
and an international court can only be effective with law, inter- 
national law, the law agreed upon by the nations of the world. The 
rules of this law should be interpreted and applied by the court in 
the settlement of disputes of a legal nature; and most controversies 
between nations have a legal nature, which, obscured by passion, 
too often become political. 

This recommendation for conferences was rejected in toto by the 
League. 

The annual meeting, the first after the war, was devoted to the 
four questions mentioned in the recommendations of the Advisory 
Committee as rejected by the League: 


I. That a new conference of the nations in continuation of 
the first two conferences at The Hague be held as soon as prac- 
ticable for the following purposes: 

1. To restate the established rules of international law, es- 
pecially, and in the first instance, in the fields affected by the 
events of the recent war. 

2. To formulate and agree upon the amendments and addi- 
tions, if any, to the rules of international law shown to be 
30 Proceedings of the Executive Council of the American Society of International Law, 
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necessary or useful by the events of the war and the changes 
in the conditions of international life and intercourse which 


have followed the war. 
3. To endeavor to reconcile divergent views and secure gen- 
eral agreement upon the rules which have been in dispute here- 


tofore. 

4. To consider the subjects not now adequately regulated 
by international law, but as to which the interests of interna- 
tional justice require that rules of law shall be declared and 


accepted. 

x * * 

At the meeting of the Society on April 27, 1921, Mr. Root de- 
livered the first of what we hoped would be an unbroken series. 
His health now happily restored, and his desire to have the Society 
turned over to other and younger hands, interrupt them more fatally ° 
than the war, for with this year he ceases to be President of the 
Society. The Recording Secretary of the Society follows his exam- 
ple in this as in all other matters, in so far as industry can keep up 
with genius. The Editor-in-Chief of the Journal resigns, so that 
there will be a rejuvenation of the Society which enters this year 
upon a new epoch of its existence. 

But to recur to Mr. Root’s address of 1921. Naturally it dealt 
with the ‘‘ Effects of the World War upon International Law,’’*? and 
he asked how far the rules of war could be said to exist. The law 
of military necessity, called by the Germans “ Kriegsraison,”’ sub- 
ordinating law to policy, must be repudiated, and anarchy repre- 
sented by bolshevism, more fatal even than autocracy, must cease. 
Each is the negation of law, except when supposed to be in the 
interest of the military, the bolshevik and the autocrat. The flower 
of democracy would be choked and stifled by the weeds of discord. 

The fundamental ideas of the law of nations are, Mr. Root im- 
pressively and truly said, if I may venture an opinion: “first, that 
each nation has a right to live according to its own conceptions of 
life; second, that each national right is subject to the equal identical 
right of every other nation. International law is the application of 
these principles through accepted rules of national action adapted 
to govern the conduct of nations toward each other in the contacts 
of modern civilization.” 

st Proceedings of the Executive Council of the American Society of International Law, 


1920, pp. 79-80. 
% Proceedings of the American Society of International Law, 1921, pp. 2-13. 


C47] 





It is a difficult task to rebuild, often more difficult than to erect, 
the original structure. But international law is essential to the 
peace and progress of the world, and therefore it must be under- 
taken at all hazards. As Mr. Root puts it: “‘The armistice of 
November 11, 1918, left for the successful Allied Powers two quite 
distinct and in some respects incongruous tasks. The first task was 
to decide upon the terms of peace and to require compliance with 
those terms. That was a matter of power, of force.”’ This is the 
first. ‘‘The second task in necessary sequence was to give effect 
to the universal desire of the civilized world by bringing all civilized 
nations into agreement for the future preservation of peace. That 
was a matter, not of force, but of reason, humanity, universal in- 
stinct of self-preservation. It must be voluntary, not compulsory.” 

Mr. Root then proceeded to draw the consequences: 

The Versailles Conference undertook to include both of these 
separate, distinct and incongruous processes in the same treaty. 
They framed a League of Nations for the future, they invited 
all neutrals to join and at the same time and in the same instru- 
ment they undertook to impose penalties to which they required 
the defeated belligerents to submit. The defeated belligerents 
were not admitted to the League and had nothing to say about 
it, while the neutral members of the League naturally had no 
right or authority respecting the terms of peace imposed by 
the treaty. The two processes were tied together, however, 
by provisions making the League of Nations the agent of the 
conquerors to see to the execution of the terms imposed upon 
the other defeated nations. 

The result was two unsatisfactory agreements. But in the matter 
of the League and international agencies, it did not much matter, 
in Mr. Root’s opinion, whether the substance of such institutions 
was reached by amending an existing agreement or by making a new 
agreement. ‘The necessary things are,’’ he said, “that there shall 
be institutions adapted to make effective the general civilized public 
opinion in favor of peace, and that these institutions shall be de- 
veloped naturally from the customs, the habits of thought and 
action, and the standards of conduct in which civilized nations 
agree, and that they shall be of such a nature that the habit of 
recourse to them will have an educational effect and be a means 
of growth in justice and humanity.”’ 

Mr. Root considers international conferences upon questions of 
international policy as most important for dealing with immediate 
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danger to international peace. And while he does not commit 
himself, he states it to be the general belief that if a conference had 
been procured in July, 1914, by Sir Edward Grey, the World War 
would have been averted. Therefore, we must have conferences to 
discuss burning political questions; but nobody is authorized to call 
a conference, that is, it is no nation’s duty, and on the other hand, 
nations are not obliged to attend it. The Council of the League, 
however, is a perpetual and permanent conference. Therefore, if 
not in session at the moment, it can be summoned when there is 
need for it. To this extent it is commendable. But the Council 
acts upon motives of expediency. The conferences of the League 
act upon motives of expediency, and in Mr. Root’s opinion, they are 
“not steps in the development of the rule of right among nations.”’ 
While in favor of conferences and the settlement of political 
questions by conference, Mr. Root is always looking to see the point 
of law involved, and by agreeing on the law to prevent political 
questions of the future arising from the same state of facts. He 
believes, however, in conference, and he believes inlaw. Therefore, 
he says that: 

Conference upon matters of policy, either permanent or occa- 
sional. on the one hand, and the establishment of law and judi- 
cial disposal of questions of right, on the other hand, are not 
alternative and opposing methods. They are mutually sup- 

plemental parts of one and the same scheme to prevent war. 
Both are methods of bringing the public opinion of the world 
to bear upon the settlement of controversies. Neither covers 
the field without the other. 





In his address upon “‘The Outlook of International Law,” de- 
livered in 1915, there was no more than a suggestion of the use of 
force by neutral nations. It is true, the possibility was stated 
rather than defined. Apparently abnormal conditions suggested 
abnormal remedies. But with the return of normal conditions, Mr. 
Root brushes aside the resort to force and confesses again, in un- 
mistakable terms, his belief in public opinion. In this very address 
of 1921, the first after the war, he says: 
The idea that any formula can be devised under the working 
of which the world can be made peaceable by compulsion, is 
manifestly in course of abandonment. The public opinion of 
mankind is so mighty a force, that it is competent to control 
the conduct of nations as the public opinion of the community 
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controls the conduct of individuals. But it must be an intel- 
ligent, informed and disciplined opinion. The exit of auto- 
cracies leaves the direction of foreign relations under the ul- 
timate control of multitudinous, ill-informed and untrained 
democracies. In place of dynastic ambitions, the danger of war 
is now to be found in popular misunderstandings and resent- 
ments. 





How are these democracies to be instructed, because without 
information and instruction, they are not to be counted upon to do 
justice. Mr. Root answers: . 


The only mode of meeting this great and vital need, dictated 
by reason and approved by experience, is the establishment of 
institutions through which, when strife is not flagrant, the 
deliberate and unbiased opinion of mankind may declare and 
agree upon the rules of conduct which we call law, by which in 
times of excitement judgment may be guided, and by which the 
peoples may be informed of the limits of their rights and the 
demands of their duties; and by the establishment of institu- 
tions through which disputed facts may be determined and 
false appearance and misinformation may be stripped away and 
the truth be made known to the good and peaceful peoples of 
the world by the judgment of impartial and respected tribunals. 


These institutions are not merely important in themselves; the 
growth of civilization depends upon them: 


Through them may be established by usage the habit of 
respecting law. They may create standards of conduct under 
which the thoughts of peoples in controversy will turn habit- 
ually to the demonstration of the justice of their position by 
proof and reason, rather than by threats of violence, so that the 
time will come when a nation will know that it is discredited by 
the refusal to maintain the justness of its cause by the proce- 
dure of justice. 


And he sums it all up in a single sentence, when he says: ‘‘ This 
is the work of international law, applied by an international court.” 

Within a few months after Mr. Root’s address of 1921, a very im- 
portant thing happened in Washington. Secretary Hughes invited, 
by direction of President Harding, the countries engaged in the fatal 
race of armament—the so-called great Powers, as they are the only 
ones having money to compete—to confer in Washington, to put a 
stop to their increase, and, if possible, to secure their limitation. 
The British Empire, France, Italy and Japan accepted the invita- 
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tion of the United States. But the administration wisely looked 
below the seething surface, to the causes of the whirlpool in which 
they were being engulfed. The Pacific, contrary to its name, proved 
to be one of the sources of disturbance, and the purpose of the con- 
ference was enlarged so as to include Pacific questions. Therefore, 
other nations having or claiming to have interests in this part of 
the world were invited: Belgium, China, The Netherlands and 
Portugal. They accepted the invitation. There were thus in fact 
two conferences: one of the so-called large Powers to discuss the 
question of armament, and the nine Powers to discuss the Pacific 
and Far Eastern questions. 

Mr. Root in his address of April 27, 1922, spoke on “International 
Law at the Arms Conference.” In this, he called attention to 
secucing agreement upon the Pacific questions, so that there might 
seem to be less need for the armament which it sought to reduce. 
“The success of such a process in the Washington Conference,’ he 
says, ‘was registered in what is called the Four Power Treaty be- 
tween Great Britain, France, Japan and the United States.” This 
is a very little treaty, providing merely that “the parties should 
get together and talk it over,” in case of disputes arising out of 
the Pacific islands. And he doubted “if any formal treaty ever ac- 
complished so much by doing so little.” The agreement with Japan 
was necessary, because without it the Anglo-Japanese Alliance, 
binding both to go to war in the case of war with either, could not 
well be got out of the way. The agreement to confer, slight as it 
might seem, was the consideration. 

But there was another source of difficulty, China, which has been 
a ‘‘bone of contention,” if that is a permissible term to apply to a 
nation; if not, I would say that for years past, China has been at 
the mercy of the great Powers. With the exception of the United 
States, these Powers have procured concessions from that distracted 
country, each of them alleging the intervention of the other to justify 
its illegal acts, which have, for the most part, been in derogation of 
the equality of nations and inconsistent with the rudimentary 
requirements of fair play, with no favors, and a fair chance for 
all. 

Mr. Root analyzed the agreements reached at the conference in 
respect to China, but for our purposes we need only quote the fun- 
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damental agreements unanimously reached, upon which all of the 
arrangements are based: 


(1) To respect the sovereignty, the independence, and the terri- 
torial and administrative integrity of China; 

(2) To provide the fullest and most unembarrassed opportunity 
to China to develop and maintain for herself an effective and stable 
government; 

(3) To use their influence for the purpose of effectually establish- 
ing and maintaining the principle of equal opportunity for the com- 
merce and industry of all nations throughout the territory of China; 

(4) To refrain from taking advantage of conditions in China in 
order to seek special rights or privileges which would abridge the 
rights of subjects or citizens of friendly states, and from countenancing 
action inimical to the security of such states. 


The discussion of the limitation of armament can not be attempted 
in this place, and we must content ourselves with Mr. Root’s very 
brief statement. It is adequate enough for present purposes: 

At the outset of the conference the United States made a 
very drastic proposal not only to stop competition, but to 
destroy about forty per cent of the existing strength of capital 
ships of the principal naval Powers, in such a way as to leave 
the relative proportions of naval strength unchanged, and that 
proposal was ultimately accepted and embodied in the principal 
treaty resulting from the conference. 


It is to be observed that the title of Mr. Root’s address is “In- 
ternational Law at the Arms Conference.” But the agreements 
which have been mentioned in passing are in the nature of interna- 
tional policy. International law in the technical sense appears in 
subjecting the submarines to the same rules as surface ships in the 
matter of visit and search; and also in the agreement of the five Pow- 
ers to abstain from the use of poisonous gases. The development of 
international law is seen in the fact that the failure of any ot the 
five Powers to abide by the agreement not to use submarines as 
commerce destroyers, or the violation by them of the rules of surface 
warfare, assimilates the offence to piracy, or, rather, subjects all 
guilty parties to punishment as for an act of piracy. The meaning 
of this is far-reaching. Acts of an international character menacing 
the world at large may be treated as piracy is treated, as an offence 
against every nation, and the person committing such offence pun- 
ishable wherever found. It is true that only the five great Powers 
agreed to this, but it is to be brought before the world at large, in 
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order to secure the agreement of the Powers not invited, so that 
the convention in becoming universal will be truly international 
law. 

These two propositions were laid before the conference by Mr. 
Root; they are therefore dwelt upon in this connection, as they are 
his contribution, and not the least of the contributions made to and 
by the conference. 

The Washington Conference was an admirable illustration of 
Mr. Root’s thesis, that even in a political conference there are 
questions of international law cropping up. They are in a sense 
incidental, and conclusions upon them are in the nature of by- 
products. However, the very moment that an agreement is reached 
upon one of them, the conference becomes, to that extent, a law- 
making body, or, to use Mr. Root’s own language: “It will be seen 
from what I have said that while the Washington Conference had 
no concern with the making of international law, it did naturally 
and effectively, as incidental to giving effect to its policy of limiting 
armament, take quite important steps in the direction of developing 
and strengthening international law.”’ 

It is fitting that Mr. Root’s last address before the Society, on 
April 26, 1923, should be upon ‘‘The Permanent Court of Inter- 
national Justice.’’** It is rarely given toa man to plan a great 
undertaking, which seems to many to be little less than a day-dream, 
and, within the span of his life, to realize it, to see it take form and 
shape under his very eyes and through his own action, while he is 
still vigorous in mind and body, to enjoy the triumph which must 
be his on such an occasion. 

It is not necessary to trace the steps by which this great work 
was accomplished, as that has been done in Mr. Root’s own language, 
quoted from the Proceedings of the Executive Council of 1920. 
The judges of the court were elected in 1921, and in the course of 
1922 the court itself was installed in the Peace Palace of The 
Hague, and formally opened to the world at large. There is, how- 
ever, if one may say so, a “fly in the ointment.’’ The Government 
of the United States is not a party to the court, and although a most 
distinguished North American jurist sits in that august tribunal, 
our country took no part in the election of the judges, takes no part 
in the operations of the court, and does not contribute to its support. 
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Mr. Root regrets the absence of the United States, due to the 
supposed connection of the court with the League of Nations, by 
which it was constituted and under whose supervision it acts. He 
is unreservedly in favor of Secretary Hughes’ proposal to adhere to 
the court with a series of reservations to prevent such adherence 
from being considered either in law or in fact, entering the League 
of Nations. Mr. Root addressed himself to this phase of the ques- 
tion in his address of the year, and stated in clear and unmistakable 
terms that the court was not an original project of the League, that 
in electing the judges the League is acting rather as an electoral 
college than as a League of Nations, and that the court is not so 
entwined with the League as to be incapable of separate existence 
without it. The question of the adherence of the United States is 
undecided; it is before the country, and the Senate has it under 


consideration. 


* * * 


I would like to advert, in conclusion, to the remark which I 
quoted at the beginning of this address, that when Mr. Root’s 
countrymen are as far removed from him as he is from the founders 
of the Republic, they will consider him as worthy of our Revolu- 
tionary Fathers. I desire very modestly to concur in this remark 


and its implications. And this address, which is longer than I had 
hoped, but shorter than it should be to set forth his many achieve- 
ments, will fail of its purpose, if it does not show that Mr. Root’s 
addresses delivered at the annual meetings of the American Society 
of International Law deal with the fundamentals of international 
life and of international development, and are, in very truth, the 
text of the new law of nations. 

Happily for us, Mr. Root is in the afternoon, not the evening 
of life; his sun is in the Heavens, still high above the mountain-top, 
and the world is aglow with light! 
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